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| A decision of considerable interest in refer- 

Current at Zopics. | ence to the purchase of so-called subscrip- 
As the American Bar Association has not | tion books, and settling to some extent the 
previously visited a city west of the Missis- question as to when and under what circum- 
sippi and Missouri rivers, the choice of Den-! stances it is safe to deal in them, was rendered 
ver as a place of meeting by the association | Tecently by the New York Supreme Court, 
this year becomes of unusual interest. The| Part X, First Department, in the case of 
honor conferred upon the State is fully Peale & Hill v. Benjamin. The facts appear 
realized and appreciated by the bar of Colo- to be that there were, in the month of Janu- 
ralo who will, besides doing everything 4TY, 1899, in the city of New York, two book 
possible for the complete success of the | dealers by the name of Benjamin, one Charles 
meeting, also see to it that their visiting R- and the other William E. They were not 
brethren are given a cordial reception related, but had formerly had business rela- 
and welcome. This, the twenty-fourth an- | tions. The former conceived the idea of pur- 
nual meeting of the association, will be Chasing for export to Porto Rico several sets 
held on Wednesday, Thursday and Friday, of “ Warner's Library of the World’s Best 
August 21, 22 and 23. Denver is easily Literature,” from Richard S. Peale and James 
reached either from the East, the South, the | A. Hill, who were publishing the same at 91 
middle West, the Northwest or the West. It | Fifth avenue, under the name of “ The Interna- 
is one of the most beautiful cities in the | tional Society.” Accordingly, he opened ne- 
United States. It is the commercial center of | gotiations with Mr. Hill and continued the 
one of the wealthiest sections of the country, | same with Mr. Peale, with the result that they 
which stretches westward from the Mississippi | delivered these sets to him at his store, 
and Missouri rivers to the Pacific ocean. |6 West Twenty-second street, and he deliv- 
These facts, as well as the climatic and scenic | ered to them his promissory notes in pay- 
attractions of Colorado, render Denver at | ment thereof, as per agreement. Soon after- 
once convenient and attractive as a meeting | ward Messrs. Peale & Hill discovered that in- 
place of the association. As the secretary | stead of sending these books to Porto Rico, 
well says, in his official announcement: Mr. Benjamin was selling them at cut rates 
“In addition to the historical and antiquarian to various book dealers in New York. Sev- 
material of Colorado that proves so attractive to | eral of these sets were traced to the store of 
the modern inquirer, many lawyers, who visit} George C. Bartlett, a reputable dealer, at 33 
Colorado for the first time, will be brought in East Twenty-second street, who had _ pur- 
“. yo Pos a sg widget be chased them in good faith and for a valuable 
have a only “vn the subject of much legislation consideration. Peale & Hill at once took 
and frequent litigation within the past twenty years | steps to recover these books. They com- 


in all of the Rocky Mountain and Trans-Rocky | menced a replevin suit and with the aid of the 
Vou. 68.— No. 8. 
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sheriff seized the books in Bartlett’s store and 
carried them away. In their papers, they 
claimed that the books had been stolen from 
them by Benjamin, in that he had obtained 
them feloniously by fraud, and had thus been 
guilty of the crime of grand larceny, and that 
Bartlett had bought them knowing them to 
have been stolen. Under advice of his coun- 
sel, Hawes & Judge, Mr. Bartlett declined 
to give counter bond but elected to stand 
trial on the main issue. The plaintiffs, Peale 
& Hill, attempted to show that Charles R. 
Benjamin had falsely and fraudulently repre- 
sented himself to be the manager for William 
E. Benjamin, and had thus feloniously ob- 


tained wrongful possession of the books. 
Under the cross-examination of Gilbert Ray 
Hawes, counsel for defendant Bartlett, and by | 


his handling of the case, the plaintiffs’ wit- 
nesses broke down and contradicted them- 
selves and utterly failed to prove the allega- 
tions of the complaint. As a climax Mr. 





class referred to, not long ago imposed a 
novel sentence upon a youth who had been 
brought before him on the charge of playing 
ball in the public streets and for the added 
offense of advising a public officer who 
wished him to desist to go and jump in the 
river. The accused having been convicted, 
the justice did not sentence him to the county 
jail or to the house of correction, but he or- 
dered the youth to save $100. The culprit is 
to report to the court at stated intervals and 
exhibit his savings bank account, sentence to 
be suspended only as long as he shows rea- 
sonable progress toward the accumulation of 
the sum stated. The sentence, so far as we 
are aware, is a novelty in petty criminal juris- 
prudence, and we quite agree with a contem- 
porary that it is likely to be much better for 
the young man than any of the other custom- 
ary sentences in similar cases —so much bet- 
ter that it seems to be worthy of imitation by 
other magistrates who are honestly seeking 


Hawes produced three original letters ad- | 
dressed to Charles R. Benjamin, which Mr. | 
Peale was obliged to admit were signed by | ne , 
him, wherein it was clearly stated that these | Another decision of general interest with 
books were sold to Charles R. Benjamin, in- | reference to department moses was recently 
dividually, and not as manager for William E. | handed down by the New York Court of Ap- 
Benjamin, and that he was to pay for same | peals in the case of Mary F. Shannon against 
with promissory notes to the “ International | the Siegel-Cooper Company, wherein it was 
Society.” Thus the whole fabric of plaintiffs’ | held that when a corporation conducting a de- 
case was demolished. | partment store business represents to the pub- 

The trial abounded in surprises and was ex- | lic that it is carrying on the business of den- 
citing throughout, while the court room was | UStTy as one of its departments, and edd ape 
filled with many book publishers and book | Who, relying upon such represemation, pro- 
dealers who enjoyed the sharp tilts between | “UTES dental work to be done, which is so un- 


counsel on either side, and the clever manner | skillfully performed that it results in serious 


in which the defense was developed. injury to the patient, an action for malpractice 
After a contest of three days, in which no ™@y be maintained by the patient against the 
" company. The court held that the dentist 


effort was remitted on either side, the case | 
was left to the jury, who, in five minutes’ time, who performed the work was, unknown to the 
| patient, the real owner of the dental depart- 


. | 
returned a verdict for the defendant, George : . 
ment and conducted it as an independent 


C. Bartlett, for the full value of the books. p 
takefi from him by the plaintiffs in this case. | business, and the additional fact that the com- 
J pany never possessed any corporate power to 


| engage in the practice of dentistry, did not re- 
Justices of the peace are proverbially, noto- | lieve it from liability for the tort. The decis- 


reformatory methods and influences. 





riously uncertain, not only as to their knowl- 
edge of the law, but as to what application 
they will make of such knowledge as they 
may possess. We are led to the reflection 


by observing that a Chicago official of the 


ion seems to us not only good law but equally 
good common sense. 
—_o—__——_ 


The New York Court of Appeals has adjourned to 
September 30th. 
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Rotes of Cases. 


Carriers — Loss of Baggage — Liabilities.— In 
Marshall v. Pontiac, O. & N. R. Co., decided by 
the Supreme Court of Michigan in February, 1901 
(85 N. W. 242), it appeared that M. purchased a 
ticket at Detroit over the D., G. H. & M. R. Co. to 
Pontiac, and from Pontiac to Imlay City over the 
defendant’s railroad. He presented the ticket to the 
agent of the D., G. H. & M. Co., and had his 
trunk checked to Imlay City. He purchased the 
ticket for the sole purpose of checking his trunk. 
He did not intend to go on the train, and did not 
go, but went by his own private conveyance. His 
trunk arrived at Imlay City Saturday morning at 
about 10 o’clock, remaining upon the platform un- 
til noon, when the agent put it in the baggage room. 
Saturday or Sunday night the baggage room was 
burglarized, and the trunk and contents stolen. It 
was held that M. was not in the position of a bona 
fide passenger; that the defendant was not an ordi- 
nary warehouseman, bound to the exercise of that 
care which the average man takes of his own prop- 
erty, but was a gratuitous bailee, liable only for 
gross negligence. The court said: 

The defendant was not in fault in checking the 
baggage. Its agent, the baggage master, was justi- 
fied in assuming that the plaintiff intended to ac- 
company his baggage upon the next train. A 
baggage master has no authority or right to check 
baggage for any other than a passenger. If, there- 
fore, plaintiff had disclosed to the baggage master 
the actual situation, he would have been refused a 
check. In a case of libel against a boat for a loss of 
baggage the libelant had taken passage on the boat 
from Antwerp to New York. The vessel left before 
the arrival at Antwerp of the goods, which consisted 
of ten packages and one basket, and it became 
necessary to send them by another vessel. On 
their arrival two trunks and the basket could not be 
found. The ground of defense was that the goods 
were shipped on a passenger ship as personal bag- 
gage belonging to the passenger, and, as she did 
not take passage on board the ship, and pay the 
fare, which would include compensation for the 
usual baggage, no compensation was paid, and the 
ship was entitled to none, and, therefore, the master 
was a gratuitous bailee, responsible only for gross 
negligence. The court held that, where a passenger 
accompanies his baggage, the fare includes com- 
pensation for its transportation. If, however, he 
does not accompany it, the carrier may demand 
compensation in advance, or upon delivery, relying 
on his lien or the personal responsibility of the 
owner (The Elvira Harbeck, 2 Blatchf. 336, Fed. 
Cas. No. 4424). In Wilson v. Railway Co. (56 Me. 
60), it is said: “It is implied in the contract that 
the baggage and the passenger go together.” Red- 
field says that the receipt and carriage of baggage 
are incidental to passenger transportation, and that 
the agents of railroad companies have no authority 
to receive baggage to carry upon any other basis 


| (2 Redf. R. R., sec. 171; Hutch. Carr., sec. 702). 
| Where a passenger had arrived at her destination, 
had left the cars, taken her baggage into her pos- 
| session, and immediately left it in the baggage room 
| for a few hours, it was held that the company was 
a gratuitous bailee, liable only for gross negligence 
(Minor v. Railway Co., 19 Wis. 41; see, also, Hod- 
kinson v. Railway Co., 14 Q. B. Div. 228). We 
must not be understood as holding that it is abso- 
lutely necessary for the passenger to go upon the 
same train with his baggage in order to entitle him 
to have his baggage taken care of at his destination 
by the railroad company as a _warehouseman. 
Where the passenger purchased his ticket with the 
| bona fide intention to use it, but, without fault upon 
his part, did not accompany it, but went upon a 
following train, a different case is presented. We 
| conclude that plaintiff was not a passenger; that the 
defendant was a gratuitous bailee, and was not 
guilty of gross negligence; and that, therefore, 
| plaintiff could not recover. 


| Life Insurance— Suicide by Starvation—In 

Union Cent. Life Ins. Co. v. Fox, decided in the 
| Supreme Court of Tennessee in February, 1t901 (61 
S. W. 62), it appeared that a life insurance policy 
provided that if the insured should die by self- 
destruction, whether sane or insane, within three 
years, the policy should be void, and that the in- 
sured did die within that time. In an action upon 
the policy the plaintiff obtained judgment against 
the company. The opinion of the court on appeal 
concludes with the following language: 

“Tt is assigned as error that the court refused to 
charge, upon defendant’s request, that ‘if John Fox 
was desperately ill from scurvy, and became weary 
of life, and deliberately undertook to starve him- 
self to death, and the scurvy and starvation jointly 
caused his death, there can be no recovery in this 
case.’ The defendant had already made two re- 
quests bearing upon this feature of the case, both of 
which were given and are as follows: ‘If John Fox 
refused to take nourishment, and the proximate 
cause of his death was starvation, and he refused to 
take nourishment in order to bring about that re- 
sult, there can be no recovery by plaintiff in this 
case. That would be so although John Fox may 
have been so sick from scurvy that it would have 
ultimately caused his death. If John Fox was 
fatally ill.with scurvy, and his death was hastened 
by such starvation, there can be no recovery by 
plaintiff.’ Again: ‘If John Fox was desperately ill 
with scurvy, and became weary of life, and de- 
liberately starved himself to death, there can be no 
recovery by plaintiff in this case. If the lack of 
nourishment was the proximate cause of his death, 
this would be so, even though he was so afflicted 
with scurvy that it would have ultimately resulted 
in his death.’ This, we think, is ample on this feature 
of the case, and embraces the request refused. We 
can see no error in the proceedings and judgment of 
the court below, and it is affirmed, with costs.” 
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THE RECENT ATTACK BY THE COURT OF 
APPEALS UPON THE CONSTITUTIONAL 
RIGHT OF REFUSAL TO DEAL. 


The recent decisions by the Court of Appeals in 
People ex rel. Rodgers v. Coler (166 N. Y. 1 [Feb. 
26, 1901]), and People ex rel. Treat v. Coler (166 
N. Y. 144 [March 8, 1901]), have been the subject 
of so much comment that I should not venture tu 
increase the volume thereof, were it not in the hope 
of emphasizing certain material considerations that 
seem to me to have received little or no attention 
from court or counsel. And a discussion thereof 
may be, by no means, purely academic, for it seems 
a reasonable view that, inasmuch as the effect of the 
fourteenth amendment of the federal Constitution is 
concerned, these decisions are, as to at least some 
of the questions involved, not final. 


For a starting point, let us briefly consider the 
nature and extent of a fundamental, though often 
obscurely recognized right, which I shall venture to 
call the right to refuse to deal. This is a right, 
the existence of which is so universally understood 
and recognized when once pointed out, that no lay- 





man in possession of ordinary mental faculties need 
inquire of a lawyer whether such a right exists. 
Yet there are few, if any, decisions that distinctly | 
declare its existence, nor does any framer of a Con- 
stitution, whether State or federal, seem to have 
thought it worth the while to formulate it, though | 
it is probably included under the general guaranty 
of protection to “life, liberty and property.’ But, | 
as I hope to make plain, the logical result of the 
decisions just referred to was to, pro tanto, deny the 
existence of this fundamental right. 


A very simple illustration will suffice to make clear 
its general nature and extent. Suppose me to be a 
resident of a locality in which there are, say, twelve 
butchers, is it not clear to layman, as well as lawyer, 
that I have the absolute right to refuse to deal with 
any of these butchers? I may, for instance, be a 
vegetarian, or may obstinately insist on procuring 
my meat supply from a considerable distance. 

But the right to refuse to deal applies, not only as 
among different dealers of the same class, such as 
butchers, but as among different commodities sold 
by the same dealer. Suppose me to habitually 
patronize one of these butchers, thereby exercising 
my clear legal right to refuse to deal with any of the 
other eleven, is it not clear that I have the absolute 
right to refuse to deal with the selected butcher, so 
far as, say, beef, pork and veal are concerned, while 
habitually dealing with him as to mutton? That is 
to say, I have the absolute right to confine my pur- 
chases from him to mutton, thus discriminating, if 
you please, against beef, pork and veal. 

Let us go still a step further. Suppose I enter 
into an agreement with the selected. butcher to sup- 
ply my family with meat for a fixed period, say, a 
year. It is made a part of the contract that the meat 





furnished shall consist exclusively of mutton, to be 


supplied at a fixed price. Subsequently the whole- 
sale price of mutton rises so that the butcher be- 
comes unable to perform the contract without loss 
to himself, though he could furnish at the prevailing 
retail price a corresponding quantity of beef, pork 
or veal at a considerable profit. In consequence 
he seeks to perform his contract by the delivery of 
beef, pork or veal instead of mutton. I refuse to 
accept beef, pork or veal or to make payment under 
the contract, and he commences suit thereon; I de- 
fend on the ground of non-performance. But he 
replies that the contract was satisfied by the delivery 
of beef, pork or veal; that the provision confining 
his choice of meat to be delivered, to mutton, is 
void; that “when he enters into a fair and honest 
contract ” “that contract is property, entitled to the 
same protection as any other property;” that “it is 
not competent to deprive him of the benefit of this 
contract by imposing burdensome conditions, with 
respect to the means of performance,” or “to with- 
hold the contract price when such conditions are not 
complied with, in the judgment of” the buyer; that 
“when he is not left free to select ” the kind of meat 
to be delivered, “upon such terms as he ‘ fairly’” 
decides upon, “he is deprived of that liberty of 
action and right to accumulate property, embraced 
within the guaranties of the Constitution, since his 
right to the free use of his faculties in the pursuit 
of an honest vocation is so far abridged” (the 
quoted words are taken from page 15 of the opinion 
of O’Brien, J., in People ex rel. Rodgers v. Coler). 


| The plaintiff’s contention is held good and recovery 


allowed. 

Now, the interpretation of the above illustration 
or parable is, with reference to its application to 
People ex rel. Treat v. Coler, as follows: I am the 
city of New York; the butcher is a contractor, who 
has entered into a contract with the city to construct 
a sewer; the mutton is stone, suitable to be used in 
such work of construction, and prepared for use 
within the State; the beef, pork and veal are stone 
suitable to be used in such work of construction, but 
prepared for use without the State. The interpreta- 
tion, with reference to its application to People ex 
rel. Rodgers v. Coler, is as follows: I am, as before, 
the city of New York; the butcher is a contractor 
who has entered into a contract with the city to 
regulate and grade a street; the mutton is workmen, 
who are, by the terms of the contract, to receive 
wages at a specified, that is, the prevailing rate; the 
beef, pork and veal are workmen also receiving 
wages at a different, that is, less than such specified 
rate. 

If now it was an untenable position that I could 
not discriminate against beef pork and veal in favor 
of mutton, it is equally untenable that I cannot dis- 
criminate against the stone prepared for use without 
the State, in favor of the stone prepared for use 
within the State; that I cannot discriminate against 
workmen receiving wages at a certain rate, in favor 
of workmen receiving wages at a higher rate. It is 
no answer to say that the stone prepared for use 
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without the State is more suitable to be used in the | 
work of construction of a sewer than is stone pre- | 
pared for use within the State; it might be urged, | 
with equal force, that beef, pork or veal is more 
palatable or healthful than mutton. I may show 
poor judgment in my selection of mutton, and in 
such selection discriminating against a food that is 
more palatable and healthful, but this consideration 
has no bearing on the legal aspects of the question. 

In the light of the above observations, let us 
briefly examine some of the arguments relied on by 
the majority of the court, as stated in the opinion of 
O’Brien, J., in People ex rel. Rodgers v. Coler. 
Thus it was said (p. 15): 

“The contractor is a private individual engaged 
in private business. When he enters into a fair and 
honest contract for some municipal improvement, 
that contract is property entitled to the same pro- 
tection as any other property. It is not competent 
for the legislature to deprive him of the benefit o1 
this contract by imposing burdensome conditions 
with respect to the means of performance, or to 
regulate the wages which he shall pay to his work- 
men, or to withhold the contract price when such 
conditions are not complied with, in the judgment 
of the city. When he is not left free to select his 
own workmen upon such terms as he and they can 
fairly agree upon, he is deprived of that liberty of 
action and right to accumulate property embraced | 
within the guaranties of the Constitution, since his | 
right to the free use of all his faculties in the pur- | 
suit of an honest vocation is so far abridged.” 

Reverting to our illustration of the butcher’s con- | 
tract to supply mutton exclusively, I submit that the | 
following reasoning is as persuasive as the above: | 

“The butcher is a private individual engaged in | 
a private business. When he enters into a fair and 
honest contract to supply meat, that contract is 
property entitled to the same protection as any other 
property. It is not competent for the purchaser to 
deprive him ot the benefit of this contract by impos- 
ing burdensome conditions, with respect to the means 
of performance, or prescribe the kind of meat which 
he shall furnish, or withhold the contract price when 
such conditions are not complied with, in the judg- 
ment of the purchaser. When he is not left free to 
select the kind of meat that he shall furnish under 
the contract, he is deprived of that liberty of action 
and right to accumulate property, embraced within 
the guaranties of the Constitution, since his right to 
the free use of all his faculties in the pursuit of an 
honest vocation is so far abridged.” 

With reference to the solicitude expressed by the 
majority of the court for workmen incompetent to 
earn the rate of wages specified by the contract, 
and, therefore, as argued, discriminated against, I 
submit that it would be equally logical, to revert to 
our illustration, to express solicitude for the whole- 
sale dealers in beef, pork and veal. The court said 
(p. 17): 

“The effect of the law must be that all those who 








are too young or too old, or for any other reason 


less competent than their neighbors, must be de- 
prived of all opportunity to secure employment on 
all public works in their respective callings, and so 
the tendency of such legislation is to check individual 
exertion and to suppress industrial freedom.” 

Let us thus adopt this language to the case of the 
contract to furnish meat: 

“The effect of the contract must be that ‘wholesale 
dealers in beef, pork or veal, exclusively, must be 
deprived of opportunity to sell beef, pork or veal to 
the butcher making the contract, and so the tendency 
of such contract is to check individual exertion and 
to suppress industrial freedom.” 

The same criticism is applicable to the solicitude 
expressed for citizens of other States and resident 
aliens. 

The solicitude expressed for “the local property 
owners” as “the parties that in the end must bear 
the expense of the improvement * * * enlarged 
beyond actual and reasonable cost, under ordinary 
business conditions” (p. 15), seems uncalled for, no 
such owner having appeared as an objector to the 
contract. Nor, looking at the matter from the stand- 
point of the city itself, does the objection seem more 
available. It is ordinarily no ground for granting 
relief against a contract of sale or for services, that 
the price agreed upon is wasteful and extravagant. 

I am not unmindful that the contract provisions 
under consideration in these decisions were framed 
in accordance with express statutory requirements, 
and that it was laboriously contended by O’Brien, J., 


| representing the majority of the court, that it was 


beyond the legislative power to constrain the city to 
this form of a contract. On this point I will only 
say that it seems to me to be conclusively shown in 
the dissenting opinion of Chief Judge Parker, that 
this limited view of the power of the legislature over 
a municipal corporation, is opposed to the law as 
generally recognized, and as it had been recognized 
in this State prior to the decisions in question. 


FrepertcK H. Cooke. 
4o Wall street, New York city. 


—_>———_ 
THE RIGHTS OF TRUSTEES TO INDEMNITY. 


Where one person at the request of another un- 
dertakes a trust for that other’s benefit, he has gen- 
erally been held entitled to be indemnified by the 
cestut que trust personally, where the trust fund 
was insufficient, for any expenses connected with 
the execution of the trust (Hemming v. Maddock, 
L. R., 7 Ch. 395; Grissell v. Brestowe, L. R., 4 
C. P. 36). The question whether the mere trust 
relation imposes the same liability on the beneficial 
owner independently of contract was for the first 
time presented in an important case lately decided 
by the Privy Council (Hardoon v. Belilios, 83 L. T. 
Rep. 573). A firm acquired stock in a bank, and 
had it registered in the name of the plaintiff, one 
of its clerks, he executing and delivering to the firm 
a blank transfer. This transfer came into the hands 
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of one Coxon, who pledged it to the defendants, 
and on the settlement of accounts between Coxon 
and the defendants the latter became the beneficial 
owners of the stock. Later the plaintiff applied to 
the defendants to accept a transfer of the stock on 
the bank’s books, but this the defendants refused. 
On the bank subsequently going into liquidation 
the plaintiff was placed on the list of contributories, 
and sued for calls so paid by him. The court held 


the defendant liable on the express ground that a} 


person sui juris beneficially entitled to shares which 
he cannot disclaim, is bound, in a court of equity, 
to indemnify the trustee against calls. 


On the facts of the principal case the result 
reached may be desirable, but it is difficult to feel 
the certainty of the court as to its obvious correct- 
ness. Lord Lindley professed to find the rule 
imposing liability under the circumstances of the 
principal case settled by a long line of decisions ex- 
tending from Balsh v. Hyham (2 P. Wms. 453), to 
Hughes-Hallet v. Indian Gold Mines Co. (22 Ch. D. 
561). In all these cases, however, the parties either 
stood in the relation of vendor and purchaser, or 
there was a contract between them, or a request by 
the defendant for the plaintiff to become trustee. 
These facts Lord Lindley stated were immaterial, 
but it was on these facts that the counsel for the 
plaintiff in all the cases relied, and the strongest ex- 
pressions in favor of the principal case consist of 
loose statements broader than the matter there un- 
der consideration required. Moreover, the great 
authority of Lord Blackburn points squarely the 
other way (Fraser v. Murdoch, 6 App. Cas. 855). 
Hitherto, as far as actual decisions went, the trust 
relation could safely be regarded as unilateral, the 
trustee alone being under any obligation; all his 
rights against the cestui que trust arising separately 
—out of quasi-contract for a benefit conferred, or 
because of a contract of indemnity readily implied 
from a request to act as trustee. It is difficult to 
contend that a person merely by becoming a bene- 
ficial owner thereby subjects himself to certain 
duties to the legal owner. Being a holder of the 
beneficial interest does not always necessitate in- 


curring the liabilities of legal ownership, for one | 


can take an under lease for one day less than the 


original term of a lease, and not be liable on its | 


covenants, though practically the entire beneficial 
interest has passed. Further there is no strong 
reason of convenience against the view that the 
trust relation is unilateral, because a person becom- 
ing trustee must be taken to know that liability is 
often consequential on legal ownership, and accord- 
ingly he should safeguard himself by some pro- 


vision for indemnity.. It would scarcely be con- | 
tended that the legal owner in this case could by a) 


bill in equity have forced the legal title on the 
defendant. The latter could well say that he did not 
buy that, and does not want to have anything to do 
with it. Yet that is practically the result of the 
principal case. By it an equitable owner is placed 
effectively in the same situation as a legal owner, 





— 


for on its principle the liquidator could enforce any 

legal liability of the trustee by an equitable execy- 
| tion against the cestui que trust. It would be inter. 
| esting to see whether the court in an analogous case 
|in which the trust res consisted of land would 
similarly throw the burden on the beneficial owner, 
| To do so would be in violation of the principles 
governing trusts of land, and would compel the 
court to disregard a decision by Lord Cottenham 
holding that an equitable mortgagee of a lease can- 
not be forced to take an assignment of the lease, or 
be held liable on its covenants (Moore v. Greg, 2 
Phillips, 717). Yet it would be difficult for the 
court to find a satisfactory distinction. The case, 
in short, seems but another illustration of the ten- 
dency at times manifested by even the most con- 
servative tribunals judicium dare and not judicium 
dicere.— Harvard Law Review. 


——_4¢———— 
CONVEYANCES IN FRAUD OF CREDITORS 


We have seen that by the explicit language of 
the statute (13 Eliz. c. 5), the fraudulent convey- 
ance as to creditors, but as to them only, is “ ut- 
terly frustrate, void-and of none effect.” We have 
also seen that this statute was only declaratory of 
the already existing common law, adding nothing 
to the law except clearness of statement. 

In 1856, in Blain v. Stewart (2 Iowa, 378), it was 
declared that under the act of January 16, ° 1840, 
providing that the term “real estate” must be 
construed to “include lands, tenements and heredit- 
aments, and all rights thereto, and _ interest 
therein,” a judgment created a lien upon equitable 
as well as legal estates. That rule has ever since 
been the law of the State. It logically followed, 
and was so decided in Harrison v. Kramer (3 Iowa, 
543, 561 [1856]), that an execution sale passed the 
equitable title, and this doctrine has never since 
been judicially questioned. “According to these pro- 
visions, the equitable interest of a defendant in land 
or real estate is as much subject to execution and 
sale as his legal interest or estate” (Id.). 

It was, however, declared: “ The creditor has his 
| election, in the first instance, to levy upon and sell 
either. He does not, in fact, need the aid of a 
| court of equity to enable him to subject the equita- 
| ble estate to his judgment. If he elects to proceed 
with his execution and sell the property, he pur- 
|chases at his own risk whatever interest the de- 
'fendant may have in the property. When he seeks 
to draw to the equitable interest so purchased, the 
| outstanding legal title, if he shall fail, he must ordi- 
narily suffer the consequences.” 

The case that elicited these remarks was 4a 
fraudulent conveyance from father to son, in which, 
|judgment having been secured against the debtor, 
the land had been sold under execution and a bill 
then filed to quiet the title so acquired. It will be 
observed that despite the declaration of the statute 
that, save as to creditors, the fraudulent deed is 
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good, this court assumes that, after the conveyance, | dies, the creditor, in assailing fraudulent transfers 
the grantor remains the equitable owner of the | of real estate, is accorded four several and distinct 
premises, the grantee holding the legal title only. | ones, and this, too often ignored, should always be 
An early Iowa statute, yet in force, declared that carried in mind. They are: 

all conveyances which, either in whole or in part,| First. Sale of the property under execution, pos- 
shall have been made for or on account of intoxi- | session being secured by action of ejectment. 
cating liquors, sold in violation of the statute, “ shall | 
be utterly null and void against all persons in all 
cases, and no rights of any kind shall be acquired 
thereby.” In Lindt v. Uihlein (79 N. W. Rep. 73; 
109 Iowa, 591), it was held that this language so 
clearly implied nullity as to forbid discussion. Yet, | 
for nearly fifty years, that court has held, despite 
a statute declaring that the deed which, as to credi- 
tors, shall be “utterly frustrate, void and of none | 


effect,” but perfectly good as to the rest of the J , , 

. : : Third. The property having been seized under 
vorld, leaves in the grantor the equitable ownersh ‘ . : ; : 
sgh & nig ee *P | execution, bill may be filed, invoking the aid of 


of the property. As we shall see, this view is sus- : : j 

tained neither by reason nor authority. The court | equity to set aside the fraudulent conveyance in 
egregiously blundered. |order that there may be an unobstructed execution 

In Bridgman v. McKissick (15 Iowa, 260 [1863]), | S2!¢ , 

the defendant had purchased a piece of land, but, In this case, the jurisdiction of equity is purely 
with intent to defraud his creditors, had the title | amcillary to that of the law court. “It is not filed 
conveyed to his wife. Bone, a creditor, sued out |to reach property incapable of seizure on execution, 
attachment, and levied on the property and in due and, therefore, based on the theory that the legal 
course secured judgment. Execution was promptly | remedy has been exhausted. Very far from it. The 
issued, and at the sale Bone became the purchaser. | Principle on which it proceeds is that a legal rem- 


Immediately following this, McKissick confessed | edy is in fact progressing, and which, being fraudu- 
judgment for more than the value of the land lently obstructed, the aid of the court is needed to 
in favor of Bridgman, another creditor, who there- | Temove that obstruction. The claim is made that 
upon filed a creditor’s bill, demanding that his the deed from the judgment-debtor to his son is 
judgment lien be decreed superior to the rights of | fraudulent as against the creditor, and that the farm 
Bone, upon the ground that he first invoked the | is therefore subject to levy, and the deed exposed to 
aid of equity. It will be observed that as McKissick | be removed out of the way of it by the assistant 
paid for the land with money which ought to have |jurisdiction of equity” (Rhead v. Hounson, 46 
been surrendered to his creditors, the law declared | Mich. 243). 
a resulting trust; concede that the fraudulent pur-| Fourth. Having exhausted his legal remedies 
pose precluded McKissick from claiming under it, | without result, equity may be invoked to use its 
the statute preserved the rights of creditors unim- | process to sequester the assets of the debtor which 
paired. And, as equitable estates might be sold|the law is unable to reach. This and this only is 
under legal executions, exactly as legal estates|the creditor’s bill proper. As every writer on 
might be, it is perfectly clear that Bone bought and | fraudulent conveyancing states these propositions 
owned everything except the naked legal title. The|and cites the authorities sustaining them, it is un- 
court, however, held that it had been settled by | necessary to refer to them further here. Examining 
Harrison v. Kramer (supra), that the defrauded | the McKissick case, it is first to be observed that 
creditor has two remedies: “To levy upon and sell|the court wholly misunderstood the authorities 
whatever interest the judgment-debtor may have in |that it supposed gave precedence to the first equity 
the premises and afterwards go into chancery to|suitor. This resulted from assuming that the law 
quiet the title and remove the cloud; or, they may, | afforded only the two remedies described in the 
in the first instance, after the return of an execution | opinion. In cases like that of McKissick such trust 
unsatisfied, commence their suit in equity to remove | exists in favor of all the creditors of the person who 
the obstruction and subject the property to the sat- | pays the consideration; one creditor cannot acquire 
isfaction of the claim. And this, we understand to|a preference by taking proceedings in equity” 
be the doctrine of the books.” It was then ruled | (Wait on Fraud Conv. p. 108, n. 2). 
that it had long been held that mere equity or se-| Again, while some courts have held that realty 
cret hidden trust is not available at law and that | purchased by the debtor, but conveyed to a third 
the first creditor invoking the aid of equity obtains | party in trust, could not be reached by legal pro- 
priority thereby. Seldom has more error been|cess, a number of courts have held to the contrary 
crowded into so small a compass as in this leading (See Wait, No. 57). But, the reasoning of the 
case of Iowa. /courts cited by the Iowa court rested upon the prop- 
The “ doctrine of the books” is radically different | osition that the estate was equitable and for that 
from the Iowa conception. Instead of two reme- reason a mere legal writ was incapable of seizing it. 





Second. Having purchased at the execution sale, 
the buyer may, if in possession or in those jurisdic- 
tions in which title may be quieted, though the 
plaintiff be not in possession, file his bill in equity 
to quiet his title and remove the cloud upon it cre- 
ated by the fraudulent conveyance. The mere state- 
| ment shows that in this proceeding equity does not 
undertake to create title. That has already been 
acquired in the proceedings at law. 
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We have seen that since 1840, equitable estates in 
Iowa might be sold under legal writs. 

In explaining this case, in Lippincott v. Wilson 
(40 Iowa, 425), it was said, “In fact, having procured 
the conveyance to be made to his wife for a fraudu- 
lent purpose, he had no interest that he could en- 
force as against her. Between them, the conveyance 
was absolute.” And this, it was declared, was the 
determining fact in the case. Why, as between 
them, was the conveyance absolute? The statute 
of Eliz. so declared. But, it even more explicitly 
announces that it shall frustrate, so far as the rights 
and remedies of creditors are concerned. It is the 
general rule that creditors take through their debt- 
ors. That general rule the Iowa court has always 
assumed to exist with reference to fraudulent con- 
veyances. So supposing, it conceived it impossible 
for the grantor to convey more than the bare legal 
title. We have seen that the theory of the statute 
is the exact opposite. 

In Howland v. Knox (59 Iowa, 46, 48) it was said: 
“As to all the world, excepting his creditors, the 
conveyance to Woods was valid and unimpeachable. 
As to his creditors, it was voidable only, and they 
could subject the property to the payment of their 
debts only by uncovering the fraud by an action in 
chancery. A levy of an execution upon this land, 
and a sale without other proceedings, would be 
wholly unavailing. When a debtor fraudulently 
conveys property, to defeat his creditors, the credi- 
tors may, after judgment, adopt one of two courses. 
They may, by an action in chancery, subject the 
property to the payment of their judgments, or 
they may levy upon the property and sell, and after- 
ward go into chancery and quiet their title (Harri- 
son v. Kramer, 3 Ia. 543). But a sale on execution 
without such subsequent action would confer a 
mere barren right without value, because the legal 
title of the fraudulent grantee, without an adjudica- 
tion against him, would be an insuperable barrier 
to the acquisition of right, title or possession.” It 
is pertinent to inquire why, without the adjudication 
of a court of equity against him, the legal title of 
the fraudulent grantee would present an insuperable 
barrier to the acquisition of right, title or posses- 
sion by a creditor under legal procedure? Let it 
be carried in mind that the statute of Eliz. is “ part 
of the unwritten law” of Iowa (Gardner v. Cole, 21 
Iowa, 205, 210). That statute declares the deed frus- 
trate, void and of none effect. In what other tribu- 
nal was it ever held that such a title could only be 
assailed in chancery? The court, furthermore, as- 
sumes that equity has only jurisdiction of fraud. 
From the earliest times the jurisdiction has been 
concurrent, and so the authorities hold, without 
conflict, outside of Iowa. Let us look at some of 
them. Bump (No. 530, 4th Ed.) advises that the 
transfer is void at law as well as in equity; is 
treated as a nullity everywhere; that a law court 
takes cognizance of the fraud as well as a court of 
equity. In No. 532 that author says: “ The relief 
in equity is different and may he more beneficial 





than that given by the law. But jurisdiction is not 
assumed upon the ground either that the subject 
iS appropriate to a court of equity as a court of 
peculiar jurisdiction, or because that court proceeds 
upon an interpretation of the statute distinct and 
different from that given at law.” In an exhaust- 
ive note in 17 Am. Dec. 185, 187, Mr. Freeman says: 
|“ A transfer made to hinder, delay or defraud credi- 
tors, while as between the parties it conveys the 
| title, has, as against a creditor proceeding under 
pamedireeg no such effect. As against the fraudu- 
lent transferee, the creditor may seize the property, 
| whether real or personal, as that of the fraudu- 
| lent vendor and may proceed to sell it under execu- 
|tion. The title transferred by such sale is not a 
mere equity — not the right to control the legal title 
and to have the fraudulent transfer vacated by 
some appropriate proceeding. It is the legal title 
itself, against which the fraudulent transfer is no 
transfer at all (Freeman on Executions, 136). 
* * * And creditors, pursuing the remedies 
which the law gives them, for the collection of their 
debts, may treat the property as though the transfer 
had not been made, that is, as the property of the 
debtor.” It is quite clear that this learned author 
or the Supreme Court of Iowa is ignorant. 

Wait (No. 51, 3d Ed.), says: “ But where the legal 
title has been in the debtor so as to be subject to 
execution at law, and might be made available for 
the satisfaction of the debt if the fraudulent con- 
veyance had not been interposed, the creditor, -or a 
third person, having taken title under a sheriff's 
sale, may bring ejectment and avoid tke fraudulent 
conveyance by proof of the illegal purpose for 
which it was made.” And, in No. 69, he says: “ The 
fraudulent transfer is not generally regarded as being 
effectual against creditors; it does not, as to them, 
divest the debtor’s title, but his interest remains, 
subject to their remedies, and may be seized and 
sold on execution. The property may be treated 
and reached by creditors as though the transfer had 
never been made. The theory concerning a fraudu- 
lent conveyance is that it has only the color and 
appearance of a valid act, and is not itself effectual ” 
(See, also, American and English Encyclopedia of 
Law, 2d Ed., Vol. 14, p. 310). In Smith’s “ Equita- 
ble Remedies of Creditors” (1899), it is said that 
where the debtor has fraudulently conveyed his 
realty, the creditor, having secured judgment, may: 

(a.) Sell under execution, buy at the sale, and, 
having secured deed, gain possession by ejectment, 
in that action showing the fraudulent character of 
the deed of his adversary, hence, its invalidity. 

(b.) Levy, then file bill to cancel the fraudulent 
conveyance that prevents free competition at the 
sheriff’s sale by clouding the title. 

(c.) Having secured deed at sheriff’s sale, file 
bill to cancel the fraudulent conveyance and quiet 
his title. 

In the following States it has been ruled that the 
purchaser of realty fraudulently conveyed, buying 
at execution sale, may maintain ejectment to secure 
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possession and in that action try the title of the | 


grantee: Alabama. (High v. Helms, 14 Ala. 350; | 
48 Am. Dec. 103); Arkansas (Hershy v. Latham, 42 | 
Ark. 305); California (First National Bank v. Max- | 
well, 123 Cal. 360, 371; 69 Am. St. Rep. 64, 74); | 
Connecticut (Staples v. Bradley, 23 Conn. 167; 60} 
Am. Dec. 630); Colorado (Knox v. McFarren, 4| 
Colo. 586); Florida (Logan v. Logan, 22 Fla. 561); 
Georgia (Barber v. Ferrell, 54 Ga. 146); Indiana 
(Sanders v. Muegge, 91 Ind. 214); Illinois (Union 
Nat. Bank v. Lane, 177 Ill. 171, 175; 69 Am. St. 
Rep. 217, 219); Kentucky (Scott’s Executors v. Scott, | 
8&5 Ky. 385); Maine (Hall v. Sands, 52 Me. 355); 
Maryland (Foley v. Bitter, 34 Md. 646); Massachu- 
setts (Pratt v. Wheeler, 6 Gray, 520); Michigan 
(Cleland v. Taylor, 3 Mich. 202); Mississippi (Thom- 
ason v. Neeley, 50 Miss. 131); Missouri (Potter v. 
Adams, 125 Mo. 118; 46 Am. St. Rep. 481); New 
Hampshire (Russell v. Dyer, 33 N. H. 186); New|} 
Jersey (Mulford v. Tunis, 5 Vr. 256); New York | 
(Smith v. Reid, 134 N. Y. 568); Ohio (Westerman v. 
Westerman, 25 O. St. 500); Pennsylvania (Jacoby’s | 
Appeal, 67 Pa. St. 434); Rhode Island (Beckwith v. 
Burrough, 14 R. I. 366); Tennessee (Smitheal v. 
Gray, 1 Humph. 492). It is believed that neither in 
this country nor in England can any case be pro- 
duced to the contrary, outside of Iowa and 
Nebraska. 

The position of the Iowa court is clearly defined | 
in the recent case of Boggs v. Douglass (89 Iowa, | 
150), where (p.. 157), it is said: “It is the well- 
settled rule in this State that the levy of an attach- 
ment upon real estate which the attachment debtor 
has conveyed to another to defraud his creditors, 
unless followed by supplemental proceedings, cre- 





grantor could have had but a “ mere equitable inter- 
est. A levy and sale could be made of such 
interest only when it was coupled with possession 
of the real property to be levied upon. If there was 


| only an equitable interest held by the defendant, the 


property could be subjected only by equitable pro- 
ceedings brought for that purpose. In Dworak v. 
Moore (25 Neb. 735), the following language was 
used: ‘Under our statute, the levy of an ordinary 
execution upon an equitable interest in real estate, 
unless the debtor is in possession, will not pass the 


| title of such real estate, as such execution can be 


levied only on a legal interest.’ If a creditor de- 


|sires to reach an equity, he may, upon the return 
| of an execution unsatisfied, invoke the aid of a court 


of chancery to obtain equitable relief.” That decis- 
ion absolutely exempts from assault, every piece of 
real estate fraudulently conveyed where the debtor 
absconds the State or is a non-resident of it. 

It is needless to state that these decisions afford 


|great aid to the successful perpetration of fraud 


| prevent fraud. 





ates no lien upon the property so attached. It is 
true that the interest of a debtor in real property | 
subject to execution, whether legal or cuuiabie, | 
may be seized and sold at the suit of a creditor. | 
But that rule does not apply to a case where the 
debtor has divested himself of all right to and in- 
terest in the property by an absolute conveyance to | 
another. 
interest in the property which a court would enforce 
at his suit. Such a conveyance would be good, ex- 
cept as against creditors, and the levy of an attach- 
ment upon the property conveyed, without more, 
would not operate to create a lien (Clark v. Ray- 
mond, 84 Iowa, 251; Boyle v. Maroney, 73 Iowa, 
70, 71; Howland v. Knox, 59 Iowa, 46). 
cordingly follows that one attaching fraudulently 
conveyed real estate, even after he has secured judg- 
ment, may not redeem prior mortgages, 
judges or from execution or tax sales because 
destitute of lien (Howland v. Knox, supra). In 
Nebraska, it was ruled some years since that the 
equitable estate of the debtor can only be seized 


from 


upon creditors. It has for centuries been axiomatic 
that the statute should be liberally construed to 
In these two States we have seen 
that statute deliberately nullified, to the great pro- 
tection of fraud. And this has been done in the face 
of language so clear as to admit of but one con- 
struction. It has been done, too, against the 
unanimous voices of text writers and of all courts 
speaking upon the subject. Is this remarkable per- 
version of the law due to the fact that in half a 
century these courts have neither read this statute 
nor the authorities or writers construing it? Or 
must their attitude be ascribed to motive? 


Jas. McCase. 
Omana, Neb., April, 1901. 
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THE EVOLUTION AND BASIS OF OUR 
NATIONALITY. 





[This article originally was written to be presented 


When that is done, he ceases to have any | to the United States Supreme Court, as a brief in 


the Insular Cases. Upon further consideration it 


| was not proffered to the court, and is now, for the 
| first time, printed as a contribution by an independ- 


“It ac-| 


| occasion 


by a legal writ when the debtor is in possession of | 


the property. One Harvey made a fraudulent con- 


veyance surrendering possession to the grantee and | 


absconded the State. A creditor attached. He was 


told that the legal title being in the grantee, the! 


ent thinker, to the study of the questions involved.] 


In the past century evolution has done nothing of 
vaster importance in the field of statecraft, than the 
complete unfolding of the notion of the real na- 
tionality of the United States. 

The Porto Rico cases, now before the Supreme 
Court, afford that highest of earthly tribunals an 
for an authoritative declaration of true 
nationality. 

They also serve as a tangible illustration of the 
need of the establishment of the views which are 
suggested in this article. There are two principal 
cases. 

In the De Lima case the question relates to duties 
collected after the treaty and before the Foraker act 
of congress. 
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In the Downes case, the duties were collected after 
the Foraker act. 

In the latter case, the “ power” of the congress to 
levy a tax upon imports from Porto Rico, is the 
issue involved. 


In the former, the question is: Must the executive 
department after treaty, and before specific direction 
by act of congress, continue to collect the duties 
which were in force when the treaty was made? In 
other words, did the mere fact that the treaty 
transferred the sovereignty of Porto Rico to the 
United States, abrogate the Dingley tariff act as to 
that island? Or, did that act continue in force as to 
Porto Rico until repealed or modified by a specific 
act of congress? 


Since an act of congress authorized the duties to 
be collected from Porto Rico must not another act 
of congress be requisite to annul or modify the 
former act? 


The contentions of counsel for the United States 
(with which I agree) are that: In the De Lima 
case the executive had no right to refrain from 
collecting the duties under the Dingley act, 
until that act was repealed or modified by the con- 
gress. That a treaty, made by the executive and 
senate, could not defeat’ or suspend the Dingley act 
which was a law made by vote of the congress — 
house and senate — and approved by the president. 


In the Downes case the Foraker act provided for 
a special tariff, etc., under the clause of the Constitu- 
tion which authorized the congress to “ dispose of” 
and govern territories. The power “to dispose of” 
is so vast as to include all lesser powers, and cannot 
be limited by a clause which would destroy that 
power if literally enforced. The clause requiring 
duties to be “uniform” throughout the “ United 
States,” was made to preclude any preference of the 
ports of one “State,” over those of any other 
“State,” and had no application to the ports of any 
“territory.” 


| union, and the general welfare of the people, by, and 
| for whom it was ordained. 
| No one has a deeper reverence for our written 
| Charta Maxima. But I cannot look upon it blindly 
|as a “fetich” to be worshipped as the sole source 
| of our national power. Fortunately, the power of the 
| Supreme Court to decide any question properly be- 
| fore it is absolutely uncontrolled by any prior de- 
| cisions. Reluctant though it be to reverse any of its 
| well-considered decisions, it has several times done 
| so; and there can be no doubt that if it should believe 
|that a new departure in constitutional construction 
|is proper in these causes, no servitude to precedents 
| will hamper its independent action. So that, if need 
| be, in considering what may have been said by this 
| court in respect to “delegated powers,” the present 
court can, and doubtless will, discharge its solemn 
| duty with that perfect candor and absolute independ- 
|ence of judgment required by this great occasion. 
| Counsel for appellants, at page 7 of their brief, 
make five “ concessions ” that go no little way toward 
| admitting the position which I am about to suggest. 
| But these concessions are as to legal principles, and 
| their substance requires to be acted upon by the 
|court as clearly and positively as if no such con- 
cessions had been made by one of the parties. 
| The basic error of appellants consists in holding, 
substantially, that all governmental powers of the 
“United States” come from, and rest upon the 
written Constitution of 1787; and that no national 
and international powers of that entity existed be- 
fore that instrument was ratified: That there is not 
any unwritten Constitution of the United States. 
| This error is of wide acceptance; has much to 
support it in past decisions of various courts, de- 
bates and text-books. In opposition thereto, these 
observations are submitted with great respect, and 
|not without, I trust, a becoming diffidence, and 
| modest confidence. 
| My position is, that both by our unwritten and 
| written Constitutions, the entity styled “the United 


The control of “ territory,” whether organized, un- | States,” is a “Nation,” with all the powers of 
organized, or only an appurtenant possession, rests national sovereignty that are inherent in nationality; 
solely with the congress, which is absolute, being | and that such nation has lawfully acquired title to 


subordinate only to the “institutional rights” re- 
enumerated in the Constitution. 


These observations are in the nature of an 
attempt to support the position of the United States 
government in the Porto Rico cases, by brief reason- 
ing upon historical and legal principles, without in- 
voking judicial precedents. Those precedents will be 
ably considered by the counsel of record in these 
cases. 


And this is done in the belief that the time has 
come, when, in the order of constitutional evolution, 
the Supreme Court has at once the occasion and the 
power, as never before, to assert, and interpret the 
written and unwritten Constitution as jointly estab- 
lishing the modus vivendi of a nation, rather than 
as a rigid fundamental law insusceptible of whatever 
sound and fair interpretation may be essential to 
advance its two chief purposes, the perpetuity of the 





the islands; that they are to be governed by the 
executive as commander-in-chief of the army and 
navy, until the congress shall prescribe their exact 
status and mode of government. 


Let me speak of the pre-constitutional powers, 
under what I call the “unwritten Constitution.” I 
shall then show that all these powers were re- 
| enumerated and expressly re-conferred by the written 
| Constitution of 1787. 

From the first colonial congress of 1774, until the 
Articles of Confederation took effect in 1781, the 
government of the United Colonies was purely a 
congressional or parliamentary government. The 
colonies were directly governed by England, until 
the Declaration of Independence of July 4, 1776, for 
the first time, declared them to be independent 
“States.” The “Union” began with the first con- 





gress, and it was expressly asserted as the “ United 
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States” by ,the .mmortal Declaration. 
not until after that momentous instrument, that the 
several colonies assumed to be, and actually were 
organized “ States.’ The “Union” therefore ex- 
isted before there were any “ States.” And it is to 
the de facto existence of that “Union” that the 
States as “States” owe their existence. This was 
the view asserted in Lincoln’s first inaugural ad- 
dress; and is supported by historical facts of the 
period involved. From 1774 to 1776 there was a 
de facto government opposed to the de jure govern- 
ment of England, and it consisted in the congress of 
the United Colonies. After 1776 there was the 
de facto government of the States — United, further 


defined by the Articles of Confederation of 178r. | 


The treaty with England of 1783 and the written 


And it was | 


chase) into a State would be a virtual dissolution 
of the bonds of the Union. 
New England violently opposed the 1812 war with 


| England. Massachusetts particularly objected to the 


|how slight a hold “ nationality 


Constitution of 1787 culminated in the de facto and | 


de jure United States as they exist to-day. 
The chief national and international powers of a 


nation are those of war, treaty making, the control | 


of commerce, post roads, fisheries, navigation, etc. ; 
all of these powers were exercised by the Colonies 
United and the quasi States— United before any 
“State” was organized. 


None of them was exercised by or conferred upon | 


the colonies or the States; and the written Consti- 
tution of 1787 expressly forbade them to any and 
all “ States.” 
pendent nation, they must reside in the Union, and in 
the Union only. The existence of these powers 
necessarily implies all other powers needed to carry 
them into effective results, including plenary power 
to govern territory acquired by war or treaty. 

Evolution, which has been at work ever since the 
first continental congress of 1774, has at last evolved 
the complete notion that the people of the United 
States constitute a nation, with all the powers of 
sovereignty that international law declares to be 
inherent in a sovereign nationality. There remained 
only the need of a declaration of this political truth 
by the only competent authority, the people them- 
selves. This new Declaration of Independence was 
given by the people at the late presidential election. 

It, therefore, seems opportune for the Supreme 
Court to give judicial sanction to the political 
declaration of the people. 

The jealousy which the several States had for each 
other and their fear of the federal entity, styled 
“The United States,” were the chief obstacles in the 
way of adopting the written Constitution. That fear 
and jealousy sought to minimize federal power and 


vainly tried to emasculate it with more or less vague | 


limitations. 

Among the many acts of the States in early oppo- 
sition to nationality I refer to the following — judi- 
cially known to the court. 

.The Virginia and Kentucky resolutions of 1798 
and 1799 Vehemently asserted the right of the States 
to judge of violations of the written Constitution and 
to resist them. 

Josiah Quincy, of Massachusetts, declared that to 
erect Orleans (a part of the recent Louisiana pur- 


As they are essential to every inde- | 


| dictive to the extreme. 


power of the president to call out the militia. Vir- 
ginia went so far as to recall her militia from the 
federal service. 

The Hartford convention bitterly opposed the 
power of the United States to call out the militia. 
This action of Massachusetts and Connecticut, in 
time of actual war with a toreign enemy, showed 
” had upon those, 
who, as citizens of “States,” were eaten up with 
jealousy of the federal or national government. 

The war debts of the States due to the United 
States were never promptly, or, indeed, fully paid. 

Debts against States could not be enforced, al- 
though they were suable under the original written 
Constitution of 1787. Many States bitterly opposed 
that provision. From this cause came the eleventh 
amendment, declaring that the judicial power of 
the United States should not extend to suits by 
citizens against a State. This was the first attempt 
at narrowing the federal power by an amendment. 


’ 


The courts and militia of Pennsylvania resisted 
service of a mandamus from this court in the Olm- 
stead case. 

In Ohio opposition to the United States was vin- 
The Virginia and Kentucky 


| resolutions were affirmed; and, in 1820, the United 





| 
| 
| 


States Bank was actually outlawed and made open to 
public robbery. 

In 1832 South Carolina passed its act to nullify the 
federal protective tariff. 

In one case Georgia hanged an Indian in despite 
of a writ of error to the Supreme Court. 

In another case Georgia detained one Winchester 
eighteen months in jail after the court had pro- 
nounced his sentence illegal. 

In Wisconsin controversy over the fugitive slave 
law caused a convention to adopt resolutions much 
like those of Virginia in 1780. 

In 1861 this feeling of anti-nationality culminated 
in secession and the civil war. 


The beneficient result of these acts is—the complete 
and assured permanency of the notion that the 
United States are a “nation,” endowed with per- 
petuity and embracing in its entity all the powers 
needed for national and international purposes; and 
that whatever great powers of domestic or municipal 
sovereignty reside in the several States, the “ States” 
are absolutely denuded of all national and inter- 
national power. 

The “supreme arbitrament of the sword” settled 
this question; it has become a great “ political 
truth,” with which no judicial body can have any 
right to interfere. 

In the greater proportion of litigations the un- 
written law has as much power as that which is 
written; and so it is true that no just view can be 
taken of a grave constitutional question which does 
not embrace the powers, both of the unwritten and 
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the written Constitution. The British Constitution 
is wholly unwritten; ours is the magnificent charter 
written in 1787 as a great defining and remedial stat- 
ute, and is a supplement to the pre-existing unwritten 
Constitution. That “strict construction” of the 
written letter, which appeals to many, ignores the 
equally binding unwritten Constitution. The written 
and unwritten should be construed together. The 
unwritten warrants the claim for the broadest 
nationality ; the written defines and shows procedure, 
but abrogates no national or international powers 
that pre-existed the written instrument. 

The first Declaration of Independence, on July 4,| 
1776, declared the United Colonies to be free and | 
| 





independent States, with all the powers which apper- 
tain to such States, among which are the right to 
make war, conclude peace, negotiate treaties, etc. 
Then it was that the nation was born and its con- | 
gress conducted its international affairs for thirteen | 
years before the written Constitution went into | 
operation. So far as the international powers of the | 
nation, born July 4, 1776, and still existing, are con- 
cerned, there has been no lessening of power by 
the written Constitution. The international power 
sprang originally from nationality and from the | 
natural right of self-preservation, and not from 
expressly delegated powers, which simply reaffirm 
some of those which had been previously claimed and 
effectively used for thirteen years. All of our great 
institutional rights referred to in the Magna Charta 
of 1215, in the Bill of Rights of 1688 and in the pre- 
revolutionary colonial charters are part of our Con- 
stitution, and there was no need of writing them 
in the instrument of 1787, for they had been for 
centuries written in the hearts of all who inherited 
or shared English freedom. 





Among those institutional and personal rights are: 
Freedom of worship, of speech, of education, of 
petition, and assemblage, right to bear arms, se- 
curity against unreasonable search or seizure; that 
only by due process of law can any one be deprived 
of life, liberty or property, etc. 

It seems to be a just view that under our authority 
as a nation waging war, we acquired the Spanish 
islands by conquest and cession, and that this 
authority existed before the written Constitution, 
as an inseparable incident of nationality. Under 
that authority we have as ample power to dispose of 
or govern those acquisitions as would any other 
sovereign power which had acquired them, subject, 
however, in our case, to the institutional rights 
above referred .to involved in the enjoyment of the 
right to life, liberty and property, which rights only 
“follow the flag.” 

Is it not, therefore, a sound claim that the United 
States, as a nation, by virtue of the sovereignty 
which existed before (as well as since) the written 
Constitution, acquired and will govern the Spanish | 
islands until the time shall-come, when under the , 
provisions of the supplemental written Constitution, | 
congress shall establish a civil government? Until 


that is done the executive of the nation may repose | 


upon the pre-constitutional and unwritten powers of 
the nation and govern as a military commander sub- 
ject to the said institutional rights which necessarily 
go with our jurisdiction. 

In brief, the United States, as a nation that had 
existed long before the written Constitution of 1787, 
captured the Spanish islands, and, as a nation, will 
hold and govern them by force of their nationality, 
and will continue so to do, recognizing all institu- 
tional rights until, under the supplemental Constitu- 
tion, congress shall provide some other 
vivendi. 

To contend, as many do, that the United States 
as a nation, lacks any of the broadest powers of in- 
ternational sovereignty needed for self-preservation, 
for the general welfare or for national perpetuity, is 
to put on shackles that do not suit the ideas which 
evolution has put into the minds of those Americans 
who believe their country to be a nation in the 
widest, truest sense. Our States are “divided as 
billows, but one as the sea.” The States are sover- 
eign in their municipal character, lacking only in 
the complete sovereignty which alone can share in 
national and international matters, and which is 
vested solely in our nation as the entity styled the 
United States. 

I hold that not only does the written Constitution, 
approved in 1787 and put into operation in 17869, 
refrain from any abridgment of the national 
powers; that it not only re-enumerated and recon- 
ferred them, but it also absolutely denuded every 
separate State of every shred of national or inter- 
national sovereignty. Not so much for the assurance 
of federal power, but chiefly for the assurance of 
certain limited rights of the States was this great 
charter made. 

The eighth section of article one expressly de- 
clares that the congress shall have power: 


modus 


“Yo lay and collect taxes, duties, imposts and 
excises to pay the debts and provide for the general 
welfare of the United States:” to regulate com- 
merce, to establish post-offices and post-roads, to 
declare war, to raise and support armies and navies 
and numerous other sovereign powers which only a 
free nation can have. 

The tenth section denudes the individual States of 
such national and international powers, and declares 
that no State shall make any treaty, alliance or con- 
federation; nor without congressional consent shall 
levy imposts or duties on imports or exports, except 
as needful for inspection laws; shall not keep 
troops or ships of war in time of peace without 
consent of congress; shall not enter, without consent 
of congress, into any compact or agreement with 
another State or foreign power; shall not engage 
in war, unless actually invaded or in immediate 
danger. ; 

And section 3, article 4 declares that “the con- 
gress shall have power to dispose of and make all 
needful rules and regulations respecting the territory 


or other property belonging to the United States.” 


Thus reaffirming the inherent power which pre- 
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existed the ratification of the written Constitution. 
- So that, as to all national or international powers, 
the United States, as a nation, has paramount power 
and is the sole sovereign. 

In the domain of that great unwritten code called 
international law, the nation having sovereignty in 
a particular country has plenary power to pre- 
scribe the laws for its government. 

The tenth amendment declaring that the powers 
not delegated to the United States were reserved to 
the States and the people, seems, at first, to narrow 
the scope of the federal powers; but a deeper view 
of the paramount authority that necessarily inheres 
in a nation to maintain its own perpetuity and the 
general welfare of its people, requires this amend- 
ment to be so construed as not to be in derogation 
of any of the national or international powers 
possessed and exercised during the pre-constitutional 
period when only the unwritten Constitution was in 
force. 

From dissociated colonies, under crown govern- 
ment, to the United Colonies combined against the 
crown, was one long step towards the union of the 
American people. Congressional government, the 
Declaration of Independence, the Articles of Con- 
federation, the Constitution of 1787 and its “more 
perfect Union,” the great decisions of Marshall and 
of other members of the Supreme court, the wager 
and verdict of the civil war, are steps in that orderly 
and mighty evolution, which, at length, has firmly 
crystallized into the fixed thought of complete 
natiouality. 

To the Supreme Court now appertains the high 
opportunity of writing an immortal decree: 


“The people of the United States have a written 
Constitution, with that, 


though unwritten, is of equal vigor; they must be 


interwoven an elder one 
construed together on the lines of sound judicial con- 
struction; so construed, the United States form a 
body politic, having all national and international 
powers that are needful to carry out the great pur- 
poses for which they were ordained — the perpetuity 
of the Union and the welfare of the people. 

“Among such powers are those which suffice to 
justify territorial expansion and congressional gov- 
ernment until such territory shall be admitted into 
the Union of States.” 


The declared object of the written Constitution 
of 1787 was to make a “more perfect Union ’— not 
a less perfect one. 

In the cases at bar appellants insist that upon the 
ratification of the treaty with Spain Porto Rico 
became, in every sense, an integral part of the 
United States —in every sense ceased to be a for- 
eign country, and was entitled to the benefit of free 
trade under the constitutional clause —‘“all duties, 
imposts and excises shall be uniform throughout the 
United States.” 





And that the tariff act has no application to goods 
imported from Porto Rico. 

All the States are foreign to and independent of 
each other. New York, in respect to Pennsylvania, 
is a foreign country. 

Each State, in respect to its own well-defined 
sovereignty, is foreign to the United States. 

And so Porto Rico is foreign to the United States, 
except in so far as the recent Porto Rico bill has 
made it, in certain enumerated respects, partially 
integral. But that bill, being passed subsequent to 
the circumstances of the De Lima case, is not 
therein under consideration. It is, however, in the 
Downes case. 

If my view be correct, the United States, as a 
sovereign nation, acquired complete sovereignty over 
Porto Rico by virtue of conquest confirmed by treaty. 
This was done by virtue of “ nationality ” and under 
international law. It could have been as well and 
rightfully done, if there had never been any written 
Constitution. Before that instrument the “ United 
States,” as a nation, waged successful war and rati- 
fied treaties. The express power to do this was 
(needlessly) reaffirmed under the war and treaty 
powers of the written Constitution. 

The United States became a Union of “ States,” 
not of territories, when nationality was asserted 
July 4, 1776—when there were. no “territories.” 
The dominant intent was to unite the thirteen 
“States” into a federal “ Union.” 

Except in one clause the 1787 Constitution makes 
no reference to “territory”—and that distinctly 
confers plenary power upon congress to dispose of 
or to govern it. 


The Articles of Confederation taking effect in 1781, 
made no reference to “territory,” for the United 
States had no “territory” until the State of Virginia, 
in 1784, ceded its Northwest territory to the United 
States. The Union and the Constitution, written 
and unwritten, was made for “States” and not for 
“territories.” Whenever “territory” came within 
the ownership and sovereignty of the United States, 
it remained “territory” utterly outside of “ State- 
hood,” and all of the privileges pertaining exclusively 
to Statehood, until such territory should, under 
proper circumstances, be duly admitted by the con- 
gress into the Union as a full-fledged State. Until 
so admitted no territory has any of the rights that 
pertain to a “State,” as distinguished 
territory. 


from a 


There are many such rights. The right to sena- 
tors, to voting representatives and the right to be 
regarded as a State having self-governing, domestic 
or municipal sovereignty. Also the right to non- 
discrimination in favor of any other State in respect 
to duties, imposts and excises. None of these rights 
belong to mere “ territories.” 

The constitutional clause in question was intended 


to protect “States” against such discrimination. 
The words of the clause are “throughout the 
United States.” 

The words “and territories” would have been 
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added if the makers of the Constitution had intended 
to include territories. 

The only territory then known of and in contem- 
plation was that ceded by the States to the Union, 
and all was so far removed from the seas as to be 
unthought of in connection with tariff duties. 

The contention of appellants that Porto Rico or 
any mere “territory” is an integral part of the 
United States within the meaning of the tariff clause 
or in any other meaning goes too far. 

lf Porto Rico or other territory be an integral 
part of the Union, with the rights that that Union 
concedes to States and Statehood, what possible need 
can there be to apply for admission to the Union? 
Nothing is constitutionally clearer than the need 
of formal action by the congress before a territory 
can be admitted to the Union —and that act of ad- 
mission is essential to the bestowal of the rights, 
privileges and immunities of the perfect status of 
Statehood. Until such an act as made by congress 
those who reside in territories lack that complete 
and dual citizenship of a State and of the United 
States which alone gives to one all the rights under 
the Constitution. Until that status is attained the 
residents of an unorganized territory (like Porto 
Rico at the date involved in this cause) are more 
accurately described as “subjects” than as 
“ citizens.” 

To the United States they are subject: they owe 
allegiance, and protection is their due; but neither 
their allegiance, nor their protection, nor their privi- 
lege is the same as that of one who, as a resident 
of a “ State,” is a full-fledged citizen of both State 
and Union. 

Every territory we have had has long been kept 
in a state of pupilage until the congress, upon full 
argument and investigation, has seen the wisdom of 
admitting it into the full partnership of the Union — 
and perfect American citizenship. 

We never would dare to acquire territory if it 
were not in the power of the congress to protect 
the people of the nation against the ills that might 
arise if the untrained or vicious inhabitants of such 
territory should immediately, upon the mere attach- 
ment of our sovereignty, become equal in all respects 
to those who had long enjoyed the full dignity of our 
dual citizenship. To deny federal authority to ac- 
quire territory would prevent national growth; and 
growth is as essential to national health as it is to 
that of individuals. 


For the general welfare and for the perpetuity of | 
the Union it is essential that whenever, under the | 


war or’ treaty powers, we acquire new territory, 
first the executive and then the congress should 
govern, until in the fullness of time Statehood is 


conferred. Until then, or until authorized by act of 


congress such territory is a foreign country, as to 

tariff, and is in many other respects not an integral 

part of the Union. 
These observations, 


based upon principles, are 


made to emphasize the long line of adduced judicial, 
executive and legislative precedents, none of which 





conflicts with the essential conclusion that requires 
an affirmation of the judgments below. 

‘Lhose precedents were made under the written 
Constitution of 1787; with equal reasonableness they 
might have been made, even if that great instrument 
had never been drawn. 

Construing together as one, the written Con- 


stitution of 1787 and that great body of 
precedent, custom, acts, international law and 
inherent necessity, which reaches at least as 


far back as Magna Charta, and which I hold 
to be a very real unwritten Constitution,—I see 
no room to doubt the existence of the amplest 
power of nationality entirely adequate to all the needs 
of the United States as a body politic, possessed of 
the entire and complete sovereignty in all national 
and international matters. Nothing but the clearest 
possible written prohibition of the right to acquire 
and govern distant territory could exclude the 
powers I have ascribed to the United States. There 
is no such prohibition. 

Not in our day has any cause of equal gravity 
been before our Supreme Court. It will be a dis- 
tinct misfortune if the court should be other than 
unanimous in its decision to uphold the nationality 
of the Union to every extent needful for the’ main- 
tenance of the welfare and perpetuity of the States 
United. That principle and precedent unite in 
pointing to such a decision, I do not doubt. 

Does not this case emphasize the desirability of 
ending the modern practice of reading dissenting 
opinions? 

In point of fact, is not every minority opinion in 
dissent from the majority decision a serious wound 
to the authority of the court? 

Is it not lese majeste in respect to the supreme ju- 
dicial power of the land? 

Jos—epH CULBERTSON CLAYTON. 


oo W. Broapway, N. Y., December 15, 1900. 


June 3, 1901. 

I hope that tne De Lima case may be reargued. 

The majority (I feel) clearly erred in directing 
in effect, that the duties collected between the treaty 
and the Foraker act should be returned. 

Surely, the incident of making the treaty could 
neither suspend nor abrogate the Dingley act— 
abrogation or suspehsion could come only from the 
same power that made the act — “ the congress,” and 
presidential approval. Why should not the executive 
enforce the act until otherwise directed by congress 
or the Supreme Court? 

Where is it held that a treaty is a law superior to 
a law made by congress? 

They are both, with the Constitution, “supreme 
laws” of the land. The president would have 
shown presumption and indecent haste if he had sus- 
pended the collections upon his own interpretation 


| prior to the intervention of congress, or the decision 


of the proper court. The action of his representa- 
tive, the collector of New York, was the only proper 
and safe action. Executives, created by law, must 











a ox Yeo “Se 


hr ~~ = fF see = & ef © FF =P OP 0S 82 25 Arie 7 2 O89 Geto Oe beet oat Oe Oe CUCU 


ome 





Vemma 





vii 


THE ALBANY 


LAW JOURNAL. 311 








obey the law, non obstante any treaty. In case of 
apparent conflict between law and treaty they must 
follow the law until otherwise authorized by legis- 
lative or judicial authority. j.. C..¢. 


———_4—___. 


CHICAGO DRAINAGE CANAL LITIGATION 
- IN U. S. SUPREME COURT. 


THe ORIGINAL JURISDICTION OF THE UNITED STATES 
SuPREME Court— STATE oF Missourt v. STATE 
oF ILLINOIS AND THE SANITARY DISTRICT OF 
CHICAGO. 


By Georce C. Lay. 


Lord Hardwicke, chancellor of England, declared 
in 1750 that a question before him as to the bound- 
aries of the provincial territories of Pennsylvania and 
Baltimore, and the three lower counties of New 
Castle, Kent and Sussex, now forming the State of 
Delaware, was more worthy of the judicature of the 
Roman senate than of a single judge, but added that 
his consolation was that if he should err in his 
judgment, there was a judicature equal in dignity to 
a Roman senate to correct it. He referred to the 
house of lords, and the case under consideration 
was Penn v. Lord Baltimore (1 Vessey Sr. 
443). The suit was brought in the High Court of 
Chancery in England to compel specific perform- 
ance of an agreement, made in 1732, between the 
plaintiffs, the heirs of William Penn, and the defend- 
ant, a descendant of the original Lord Baltimore, 
fixing the boundaries of these great provinces and 
the three lower counties granted to William Penn 
by the Duke of York in 1682. The Court of Chan- 
cery, though sitting in England, directed the per- 
formance of the agreement relating to lands in 
America then under the sovereignty of England, and 
this great dispute was settled at the close of the 
French and Indian War in 1760, substantially upon 
the terms of the agreement of 1732. “ This agree- 
ment,” says Justin Winsor, in his “ Narrative and 
Critical History,” “fixed the limits of the present 
State of Delaware and marked the parallel, which 
is now known as Mason and Dixon's Line.” 

This controversy between proprietors of colonial 
territory was closed by the decree of a court of 
equity, acting upon the conscience of the parties 
to an agreement. 

Controversies between sovereign States in this 
country, as to boundaries, encroachments and public 
nuisances have been submitted, under the provisions 
of the Constitution, to the Supreme Court of the 
United States, a tribunal respected even in England, 


which assumed what is termed original jurisdiction. | 


Under the Constitution the judicial power extends 
to controversies between two or more States, as 
well as to those between citizens, but the Supreme 
Court has original jurisdiction in all cases affecting 
ambassadors, public ministers and consuls and in 
cases in which a State shall be a party. In other 


words, the highest court in the land will entertain 
a suit by or against a State of the Union, commenced 
in that court in the first instance. In all other cases, 
such as controversies to which the United States 
shall be a party and between citizens of different 
States, the Supreme Court has appellate jurisdiction 
only. So infrequently has the original jurisdiction 
of the Supreme Court been invoked that the recent 
decision in the State of Missouri v. The State of 
ltlinois and the Sanitary District of Chicago (180 
U. S. Reports, 208) is of striking interest to the 
constitutional lawyer and the publicist, on account 
of the legal principles involved, and to the general 
public on account of the sanitary improvement of 
Chicago, the imperial city of the west. 

The controversy grew out of the construction of 
the drainage canal, starting from the west fork of 
the south branch of the Chicago river, at Robey 
street, in the heart of Chicago, and extending to 
Lockport, a distance of twenty-eight miles, where 
conjunction is made with the waters of the Des- 
plaines river. The object of the drainage canal was 
two-fold; first, to discharge the sewage of Chicago 
into the Desplaines river and thence through the 
Illinois river to the Mississippi; and, second, to 
| create the largest ship canal or artificial water-way 


| yet constructed. 





| This great work, costing upwards of $34,000,000, 
/commenced in 1892 and completed in January, 1900, 
is familiar to residents of Chicago, as well as to 
| citizens of Illinois and Missouri, but is of such stu- 
| pendous magnitude as to prove of interest to the 
| people of all sections of the country. The object to be 
accomplished was the reversal of the eastward flow 
of the Chicago river into Lake Michigan and the res- 
|toration of what has been called the “ancient west- 
|ern discharge of the lake into the Desplaines valley.” 
'In former years the sewage of Chicago for the most 
part was drained into Lake Michigan, more or less 
| polluting the water and injuring the water supply 
of Chicago. At act of the legislature of Illinois, 
passed in 1889, directed the construction of a canal 
| of such grade, size and capacity as to produce and 
maintain a continuous flow of not less than 30,000 
'cubic feet of water per minute, of a depth not less 
than fourteen feet and a current not exceeding three 
miles an hour. 


The work involved great engineering difficulties 
and included the erection of controlling works at 
ithe southern terminus, the river diversion channel 
| to control the Desplaines river, levees to separate 
|the Desplaines water-shed from the sanitary canal, 
and dams and spillways to prevent the water in times 
of freshets from flooding the whole valley and affect- 
ing the artificial channel, which is to receive the 
waters of Lake Michigan. Under the laws of Illi- 
nois, upon the completion of this work, it was made 
the duty of the governor of Illinois to appoint three 
commissioners to inspect the work and ‘report its 
performance to the governor, who was thereupon 
="thorized to let the water and sewage into the chan- 
nel. Pursuant to this authority the governor of Illi- 
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nois. appointed a commission, and, upon their 
favorable report, issued a proclamation on the 17th 
of January, 1900, directing the opening of the chan- 
nel,and thereupon the trustees of the sanitary district 
of Chicago opened the controlling works and per- 
mitted the flow of the water of Lake Michigan and 
sewage of Chicago into the Desplaines river. 

About the time of the completion of this work 
and the opening of the canal to public uses, the 
State of Missouri filed a bill of complaint in the 
United States Supreme Court to procure an injunc- 
tion against the State of Illinois and the Sanitary 
District of Chicago and prevent the discharge of 
the sewage into the channel and the Desplaines 
river. It was alleged that the effect of opening 
the canal would be to loosen poisonous, unhealthful 
and noxious matters accumulated in the bed and 
along the sides of the Chicago river and upon the 
bed of Lake Michigan, and cause it to flow into 
the artificial channel, thence into waters within the 
jurisdiction of the State of Missouri and past the 
homes of its citizens; that the discharge of 1,500 
tons of poisonous matter daily would pollute the 
waters of the Mississippi river, rendering it wholly 
unfit for drinking and domestic uses and destroying 
the various water-works systems of numerous cities 
and towns, and would create a direct and continuing 
nuisance by carrying the germs of disease and thus 
endangering the health and lives of the people. 

To this bill of complaint the State of Illinois and 
the Sanitary District of Chicago filed a demurrer 
upon various grounds, claiming, among other things, 
that the State of Missouri was seeking to redress 
and vindicate the alleged grievances of certain cities 
and towns of the State, or citizens thereof, not con- 
cerning Missouri as a State and not constituting a 
controversy, within the meaning of the Constitution, 
between sovereign States. The effect of this de- | 
murrer was to challenge, not only the jurisdiction of | 
the court, but the right of Missouri to an injunction 
upon the admitted facts. 





The case was assigned for hearing in the United 
States Supreme Court and the demurrer was argued 
on November 12 and 13, 1900. On the 28th of Janu- | 
ary, 1901, decision was handed down overruling the 
demurrer sustaining the jurisdiction of the court 
and the right to apply for relief, and granting de- 
fendant’s leave to answer the complaint. The case, 
on the demurrer, was argued in the United States 
Supreme Court by Hon. Edward C. Aiken, attorney- 
general of the State of Illinois, and with him were 
associated William M. Springer, Charles C. Gilbert 
and Samuel M. Burdett. In opposition to the de- 
murrer appeared Hon. Edward C. Crow, attorney- 
general of Missouri, and Mr. B. Schnurmacher. 
The prevailing opinion of the court was written by 
Mr. Justice Shires, Chief Justice Fuller and Justices 
Harlan and White dissenting. 

The opinion cited the leading cases, where the 
original jurisdiction of the Supreme Court has been 
invoked, and many of them are of deep interest to 


/among the several States. 
| Carolina v. Georgia (93 U. S. 4), where an injunc- 





the student. In the celebrated controversy between 





Rhode Island and Massachusetts, as to the boundary 
line between the two States, argued by Daniel Web- 
ster, the court declared that Rhode Island had the 
right to maintain the suit under the Constitution 
and on general grounds of equity (Rhode Island y, 
Massachusetts, 12 Pet. 657). 

In the State of Pennsylvania v. Wheeling and Bel- 
mont Bridge Co. (9 How. 647; 11 How. 528; 13 
How. 518; 18 How. 421) a similar suit was brought 
in the Supreme Court against the Bridge Company, 
a corporation of Virginia, Pennsylvania complaining 
that the defendants, under color of an act of Vir- 
ginia, were constructing a bridge over the Ohio 
river at Wheeling, which would obstruct its naviga- 
tion. It was claimed that the colonial congress had 
declared the navigation of the Ohio river to be free 
and common to all, and this right had been confirmed 
by subsequent acts of congress. The Ohio river was 
described as follows: “ The boundary of six States, 
its waters draining a large territory of four other 
States, flowing in a southwest direction from the 
Alleghany mountains to the Mississippi, it presents to 
the navigator a broad and placid stream, one thou- 
sand miles in length, more free from dangers and 
obstruction than any other navigable river in the 
world.” 

It was argued that this great highway of commerce 
was obstructed by the Wheeling bridge to the injury 
of the State of Pennsylvania and the detriment of 
the trade, commerce and manufacture of Pittsburg, 
preventing the building of ships, war steamers and 
other vessels by placing a barrier to the passage of 
the gulf. The court not only assumed original juris- 
diction, but abated the nuisance. 

The Supreme Court, while assuming jurisdiction 
of a controversy in which a State is a party, has re- 
fused to grant relief where the acts complained of 
were done under laws of congress, upon the theory 
that congress has the right to regulate commerce 
These cases are South 


tion was sought to prevent an obstruction of the 


Savannah river, and Wisconsin v. Duluth (96 U. S. 


379), where the State of Wisconsin sought to enjoin 
the city of Duluth from diverting the waters of the 
St. Louis river by the construction of a canal cut by 
Duluth across to Minnesota Point, deeper than the 
natural outlet of the St. Louis river at its mouth. 
It appeared, however, that the canal was undertaken 
as a public work by act of congress, the court, there- 
fore, while not declining jurisdiction, refused to 
interfere and dismissed the bill for want of equity. 
In the course of the opinion, the court puts this 
striking question: “If that body (congress) sees 
fit to approve a way by which the great commerce 
of the lakes and the countries west of them, even to 
Asia, shall be accommodated at the harbor of Duluth 
by this short canal of three or four hundred feet, 
can this court decree that it must forever pursue 
the old channel by the natural outlet over water too 
shallow for large vessels, unsafe for small ones and 
by a longer and much more tedious route?” 
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In Virginia v. West Virginia (11 Wallace, 89) the 
court met and decided the question as to conflicting 
claims of the two States to the exercise of political 
jurisdiction and sovereignty over the territory and | 
inhabitants of the two States which were the subject | 
of dispute. The court says: “ The established doc- | 
trine of this court is that it has jurisdiction of ques- | 
tions of boundary between two States * * * this 
jurisdiction is not defeated because it becomes neces- | 
sary tO examine into and construe compacts and | 
agreements between those States, or because the | 
decree which the court may render affects the terri- | 
torial limits or the political jurisdiction and | 
sovereignty of the States which are parties to the | 
proceeding.” The United States Supreme Court has, | 
however, refused to interfere, where it appears that | 
suits are prosecuted solely by the State for the collec- | 
tion of debts (New Hampshire v. Louisiana and New 
York v. Louisiana, 108 U. S. 76; also, Wisconsin v. 
Pelican Insurance Co., 107 U. S. 265). 








Judge Shiras, in the present case of Missouri v. 
Illinois, upholds the jurisdiction of the court upon 
the theory that the health and comfort of large 
communities inhabiting parts of the State situated 
on the Mississippi river are affected, that contagious 
diseases, introduced in the river communities, may 
spread themselves through the State and that sub- 
stantial injury to and impairment of the health and 
prosperity of towns and cities on the Mississippi 
river, including its commercial metropolis, would in- 
juriously affect the entire State. The object of the 
suit was to subject the public work of the Sanitary 
District of Chicago to judicial supervision, upon 
the allegation that the method of its construction 
and maintenance will create a continuing nuisance 
dangerous to the health of a neighboring State and 
its inhabitants. The court holds that the plaintiff 
was prima facie entitled to relief against the pouring 
of sewage and filth through the canal by artificial 
means into the Mississippi river, not only creating, 
but maintaining a nuisance. 

On the 28th of January, 1901, the State of Illinois 
and the Sanitary District of Chicago filed answers, 
pursuant to the leave granted them upon the over- 
ruling of the demurrer, but no further progress has 
since been made in the case. 


The answers filed by the State of Illinois and the 
Sanitary District of Chicago are ingenious and con- 
tain an element of humor. The work involved the 
diversion of the water-shed of the Desplaines valley. 
The answers unintentionally create a diversion of a 
different sort. It is gravely stated in the answers 
that the turning into the Desplaines river of the 
sewage of the Sanitary District of Chicago, together 
with thirty thousand cubic feet per minute of the 
pure water of Lake Michigan, will greatly improve 
the waters of the Illinois and Mississippi rivers and 
ameliorate former conditions. The answers ingeni- 
ously declare that the Mississippi river, in its 
majestic course along the borders of Missouri, carries 





with it the contaminating and deleterious sewage of 
uncounted cities and towns on the borders of the 


Mississippi and Missouri rivers and their tributary 
streams; that the territory drained by these rivers 
and streams exceeds in extent the vast territory 
represented in the purchase of Louisiana from 
France in 1807, and that the population of this vast 
region so drained is in the neighborhood of 
fifteen millions. To the answer is attached an ex- 
hibit, giving the names and population of towns and 
cities discharging their sewage and drainage into 
the Mississippi and tributaries above St. Louis, 
representing ninety-seven cities and towns in Illinois, 
fifty-one cities and towns in lowa, thirty-one in Mis- 
souri, twenty-nine in Kansas, two in Indiana, twenty- 
nine in Wisconsin, twenty-six in Minnesota, forty in 
Nebraska, five in South Dakota and three in North 
Dakota. As compared with this enormous accumu- 
lation of sewage, it is ingeniously suggested that as 
the insignificant contribution by the city of Chicago 
is accompanied by the natural flow of thirty cubic 
feet of the pure water of Lake Michigan to every 
cubic foot of sewage, the waters of the Mississippi 
will be vastly improved, purified and rendered in- 
nocuous to the health and lives of the inhabitants 
of Missouri. It is further claimed that by the 
natural law relating to sewage and drainage and to 
running water in large bodies, the sewage instead of 
contributing a harmful element is deprived of all its 
deleterious qualities by evaporization, attrition, lodg- 
ment, absorption, chemical conversion and _bac- 
teriologic changes, so that in the end the water 
purifies itself. 


The suit remains in abeyance for the present 
awaiting the efflux of time and the practical and 
permanent effect of the drainage canal, enabling the 
State of Missouri, however, if it is capable of prov- 
ing that the health and lives of the inhabitants of 
Missouri are endangered, to prosecute the suit to final 
judgment. It seems reasonable, however, to predict 
that no serious effect will be produced upon the 
health and lives of the inhabitants of Missouri. The 
State of Missouri won a technical victory, but the 
final result may be that by the cleansing and purify- 
ing processes of nature this canal will render innocu- 
ous what under other conditions might prove dan- 
gerous and hurtful. 


During the past sixteen months the drainage canal 
has been in operation and has proved of immense 
benefit to the people of Chicago, and present condi- 
tions indicate that the controversy between the States 
of Missouri and Illinois has become an academic 
question rather than one leading to practical results. 


———>~>— 
THE DUTY TO LITIGATE. 


Prof. Isaac Franklin Russell, lecturer to the 
Woman’s Law Class of New York University, 
made a brief address at the closing exercises, held 
at Concert Hall, Madison Square Garden, on “ The 
Duty to Litigate.” 


Dr. Russell spoke, in substance, as follows: 
“Public policy demands that there be an end of 
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litigation; so speak the sages of the ancient law. | 
Herbert Spencer tells us that he had a friend who | 
was twice on the verge of financial ruin, once after | 
having lost a lawsuit, and the second time on having 
won his case in court. It often happens that the | 
cost of winning justice makes it worse than lost. 
So the law abhors litigation and views with pity the | 
victim of this evil. The law’s delay is proverbial, | 
and, in the soliloquy of Hamlet, serves as one of | 
several good arguments telling in favor of suicide. | 

“ Practical sagacity prompts lawyers to compose | 
quarrels through compromise; the spoils of the | 
profession are thus the greater. Some judges have | 
an irresistible passion for settling cases while yet! 
undetermined in court; reversals for error are thus 
cleverly avoided. Some railroads and other large 
corporations maintain distinct funds, administered 
by ingenious and experienced counselors, which 
are drawn upon regularly in settlement with black- 
mailers who bring lawsuits which are certain to be 
vexatious, even though the defendant win and get 
a judgment for costs against a plaintiff who is 
financially irresponsible. 

“The discontinuance or suspension of litigation, 
whether one be right or wrong, is thus regarded as 
a valid consideration in the law. A man can buy 
his peace, so-called, his freedom from distracting 
suits, and, though innocent of wrongdoing, may 
pay money for a release from a bogus claim. This 
recognizes the injunction of Scripture, ‘agree with 
thine adversary quickly whilst thou are in the way 
with him.’ And the law does not regard such con- 
duct as a confession of guilt, or as tending to prove 
that the person so paying was in the wrong. 

“On the other hand, the duty to litigate is equally 
clear and certain. The right to justice is inalien- 
able; and a contract not to sue is void. Von 





Jhering and other distinguished jurists exhort Us | 
to insist strenuously on our legal rights. Few prac- 
ticing lawyers are found to oppose this precept. | 
Unqualified altruism and non-resistance result in| 
individual self-sacrifice and a voluntary vanishing, | 
not only from the forum of controversy, but from | 
the field of human labor. Self-defense, as defined | 
in the law, comprehends the right to protect one’s | 
family and dependents, and also any person or prop- 


RHODE ISLAND BAR ASSOCIATION. 
An ABLE ApprREss BY W. A. MorGAn on “ Dutizgs 
oF Bar AND BENCH.” 


Members of the Rhode Island Bar Asssociation 
gathered around the festive board in the Eloise 
recently and enjoyed two feasts provided for their 
delectation — one a feast which appealed to their 
gastronomical appreciation, the other, and the more 
important and interesting, a feast of genuine elo- 
quence in the form of an address by the secretary 
of the organization, Mr. William A. Morgan, on 
“ Ethics.” 

The business session was dispensed with, the 
assemblage proceeding at once to the consideration 
of the appetizing spread Caterer Victor Gelb had 
prepared. Meanwhile the Glenham orchestra dis- 
coursed sweet and enlivening melody. Mr. Mor- 
gan was felicitously introduced by Hon. Francis 
Colwell, the president, who said that, in his opinion, 
the association had abundant reason for self- 
congratulation upon the way in which it had pros- 
pered and for the things it had accomplished. 
Mr. Morgan spoke as follows: 

Mr. President and Gentlemen of the Rhole Island 
Bar Association: 

It is with some diffidence that I venture to ad- 
dress the members of this association upon the 
subject of legal ethics. I should have preferred 
that an address of this nature were made by one 
with grayer hair than mine and of more years at 
the bar. However, it has been considered a desir- 
able subject to discuss before the association, and 
it has fallen to my lot to open the discussion. 

Webster defines ethics as “the science of human 
duty.” Sir William Hamilton’s definition is “the 
science of the laws which govern our actions as 
moral agents.” 

Legal ethics may, perhaps, be defined as the rules 
governing the moral duties of the legal profession. 

I shall touch upon the duties of the bar, but shall 
consider, more especially, the mutual duties of the 
bench and bar, in their official relations to each 
other. 

In the early days of the English law, professional 


erty within one’s presence that may be threatened ethics appear to have received little consideration. 
by the felonious act of a criminal. This is the} Parties were then required to appear in court and 
supreme and first law of nature. | conduct their litigation in person. Later on they 

“We hear in many quarters the vulgar criticism were permitted to appoint an attorney to represent 
of corporate wealth, that it is entrenched in the | them, but were required to make the appointment 
courts; whereas every corporation has the un-|in open court, and the attorney so appointed 
doubted privilege of having its status and legal | thereby became invested with all the powers of his 
rights examined and defined by the highest judicial | principal. It does not appear that it was then 
authority. If those rights are found to be exces- | hecessary to appoint as an attorney a person learned 
sive and dangerous to society, the remedy rests | in the law, and, in fact, it does not appear that at 
with the legislature to change the law. Good may | that time there was a body of men specially recog- 
thus come from the spirit of litigiousness; a bad | nized as attorneys by the courts, although it is 
law may, by the very effort to enforce it, reach highly probable that there were those who were 
its doom through repeal; and progress towards| more versed in the law and in the practice of the 


perfection may receive new stimulus from the estab- 
lishment of a better precedent.” 





courts than were their fellows, and who were usually 
selected as attorneys by the litigants. 
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A statute passed in the fourth year of the reign 
of Henry IV (chap. XVIII) recites that complaint 
had been made of the mischiefs arising from the 
ignorance and “ want of knowledge in the law” of 
such attorneys, and provides that they should be 
examined by the justices, and, in their discretion, 
their names should be put in a roll. They were to 
be “ good and virtuous ”’ and of * good fame,” and, 
if they appeared to be such, were to be received and 
sworn well and truly to serve in their offices. All 
other attorneys were to be dismissed, and their 
principals were to replace them by attorneys thus 
enrolled. 

This seems to have been the beginning of a 
regularly-enrolled English Bar, of which the statute 
recognized the necessity, and of its being composed 
of men of good reputation and high moral character. 

The office of the attorney, under all systems of 
jurisprudence, is one of trust. It is his duty to have 
a thorough knowledge of the law, the acquisition of 
which requires, in addition to good natural ability, 
long, arduous and patient application. It is also 
his duty to be conversant with the procedure and 
practice of the courts, to be able to advise intelli- 
gently and safely and to draw accurate legal 
instruments. 

To the lawyer the client in need of legal advice, 
or wishing to prosecute or defend his rights, is 
obliged to apply. He places life, liberty and prop- 
erty in his counsel’s hands. And, to the credit of 
the bar, be it said, he does so confidently, believing 
that he may safely rely on his counsel’s honor and 
fidelity. 

But while the duty of the lawyer to his client 
requires the strictest integrity, and the utmost faith- 
fulness it does not permit him, much less require 
him, to do any act in furtherance of his client’s 
interests which is in violation of law, or which is 
dishonorable. 

Codes of legal ethics have been formulated and 
adopted from time to time, and have been usually 
of great length, but they are of little practical value, 
and the substance of them is contained in the oath 
taken by the Genevan advocate on admission to 
practice. The language of this oath is so compre- 
hensive and so high in its moral tone as to be 
worthy of quotation. It is as follows: 

“IT solemnly swear before Almighty God to be 
faithful to the republic and the canton of Geneva; 
never to depart from the respect due to the tribunals 
and authorities; never to counsel or maintain a 
cause which does not appear to be just or equit- 
able, unless it be the defense of an accused person; 
never to employ knowingly, for the purpose of 
maintaining the cause confided to me, any means 
contrary to truth, and never seek to mislead the 
judges by any artifice or false statement of fact or 
law; to abstain from all offensive personality, and 
to advance no fact contrary to the honor or reputa- 
tion of the parties, if it be not indispensable to 
the cause with which I may be charged; not to en- 


courage either the commencement or continuance ' 


of a suit irom any motive of passion or interest; 
not to reject for any consideration personal to my- 
self the cause of the weak, the stranger or the 
oppressed.” 

You will notice that in one part of this oath the 
advocate swears “never to counsel or maintain 
a cause which does not appear to be just or 
equitable, unless it be the defense of an accused 
person.” It might possibly be inferred from this 
language, by those not informed in legal principles, 
that the defending of an accused person was not 
just or equitable, particularly if there was little 
question as to his guilt. 

It seems difficult for the layman to understand 
the relation between counsel and client in a criminal 
case. Occasionally I have been asked, and, I pre- 
sume, every lawyer here has been asked, by lay- 
men how a lawyer can conscientiously undertake 
the defense of a person accused of crime, whom 
he believes to be guilty? A complete answer to 
this question is given by Lord Erskine in his argu- 
ment, in defense of Thomas Paine, against the 
charge of writing and publishing a seditious libel. 

Erskine’s language was this: 


“T will forever, at all hazards, assert the dignity, 
independence and integrity of the English Bar, with- 
out which impartial justice, the most valuable part 
of the English Constitution can have no existence. 
From the moment that any advocate can be per- 
mitted to say that he will or will not stand between 
the crown and the subject arraigned in the court 
where he daily sits to practice, from that moment 
the liberties of England are at an end. If the advo- 
cate refuses to defend from what he may think of 
the charge, or of the defense, he assumes the char- 
acter of the judge, nay, he assumes it before the 
hour of judgment, and in proportion to his rank 
and reputation puts the heavy influence of, perhaps, 
a mistaken opinion into the scale against the ac- 
cused, in whose favor the benevolent principle of 
English law makes* all presumptions, and which 
commands the very judge to be his counsel.” 

Of course, the belief of counsel in the guilt or 
innocence of his client is of no significance. He 
is not the judge. It is the province of the court 
and jury to determine guilt or innocence, upon a 
fair and impartial trial. 

A duty of the lawyer not always recognized by 
him as such is well stated by Hon. George F. Hoar, 
in an address before the Virginia State Bar Asso- 
ciation, in which he said: “The lawyer should 
study the law with the constant purpose to do what 
he can to amend and perfect it. Every State and 
territory and nearly everywhere every county 
should have its bar association, whose function 
should be, not only to maintain good-fellowship, to 
preserve the highest standard of professional honor, 
learning and capacity, but also to make its power 
felt in the amendment of jurisprudence, and in 
keeping the law constantly abreast of the growing 
needs and the intelligent public sentiment of the 
country.’ 
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It is singular that so much has been said about 
the conduct of attorneys at the bar, and so little 
about their conduct after they are seated on the 
bench. Probably it has been assumed that a lawyer 
will not be placed upon the bench until he has ac- 
quired experience, good sense and the proper 
dignity, and that there is, therefore, no need to 
advise him after he has reached that point in his 
career. 

If you will remember, the first duty required by 
the Genevan oath, after that of allegiance, is 
“never to depart from the respect due to the tri- 
bunals and authorities.” This evidently means that 
the lawyer should speak respectfully of the judiciary 
and of the lawfully-constituted authorities, and in 
the trial of causes, and in all his dealings with the 
court, he should demean himself towards it with 
deference and respect; but, on the other hand, he 
has a right to expect from the court the same de- 
meanor towards himself. 

The court and the bar are alike necessary to the 
administration of justice; each is alike useless with- 
out the other. The bar owes to itself, and to the 
public, the duty of assuming and maintaining a 
high professional standard. And by a high profes- 
sional standard I mean, not only good moral char- 
acter, and a competent knowledge of law, procedure 
and practice, but also a high standard of courtesy | 
and dignity. The lawyer should not only accord | 
to his brethren, and to the court, and all with | 
whom he may come in contact, that courteous de- 
meanor which makes it easier to transact business, | 
and makes the world a pleasanter place in which to | 
live, but he should exact such courteous treatment | 
from them towards himself. And his failure so to | 
do is a surrender of his rights and a breach of his | 
duty to the bar of which he is a member. 


It has been truly said that “a good bar makes a_ 
good bench,” and its correlative must also be true | 
that a weak bar makes a weak bench. The bar| 
can strengthen the bench, the bench can do little | 
to strengthen the bar. The reasons are obvious. | 
The stream cannot rise above its source. The} 
judges are drawn from the bar; they are not al- | 
ways selected because of their special fitness. It, | 
no doubt, sometimes happens that political and | 
other considerations are paramount. And when) 
the lawyer takes his seat as judge there is no magi- 
cal transformation. He still has the same character, 
the same nature and the same attainments as he 
had before. If he approaches the ideal, he will be 
courteous, affable, even-tempered, patient, con- 
scientious, learned in the law, and be possessed of 
sound sense and judgment and an impartial mind. 
In so far as he is deficient in these, he is deficient 
as a judge. 

Breaches of courtesy and exhibitions of ill-temper | 
or impatience, either on the part of jiidge or coun- | 
sel, are liable to prevent a thorough discussion of 
the question before the court, and may result in a 





miscarriage of justice. Further than that, the one 
guilty of such misconduct thereby suffers a loss of 





public respect. Counsel have some slight excuse, 
because they are intensely interested, and zeal for 
their client’s cause may carry them, sometimes, be- 
yond proper bounds. But the judge has no such 
excuse. He is presumed to have no interest in the 
cause whatever, and oftentimes his breach of good 
manners works a positive injury, either to one of 
the litigants or to counsel. Where counsel are cut 
off in argument, or spoken to, or about, in a 
slighting or ill-tempered manner, their clients are 
apt to infer that they have made a mistake in their 
choice of attorneys, and the next time they have 
a cause to litigate, will endeavor to find counsel 
who appear to stand better before the court. 

Judges wish to be right and to do right, and the 
corruption of a judge of our higher courts is ex- 
tremely rare, but its possibility under a corrupt 
political regime should be recognized. For ex- 
ample, it was possible under the Tweed regime in 
New York. And under that regime it was the bar 
association that purged the bench. 

The province of the judge and that of the advo- 
cate are distinct, but they are interdependent, and 
the administration of justice would be a sorry spec- 
tacle without the advocate’s assistance. It is 
unfortunate for the cause of justice when the judge 
forgets his dependence on the bar and forgets to 
pay it the deference and respect which is its due. 

Judge Thompson, of the Supreme Court of Iowa, 
speaking of the bar in an address before the Iowa 
State Bar Association, said: 

“ You never’hear of a great judge without think- 
ing of some great lawyer behind him. You never 
think of Marshall, Story or Shaw without remem- 
bering Pinckney, Wirt, Webster, Choate, Mason 
and other great advocates. These great judges 


| would never have gained renown without the 


assistance of lawyers. Some one has said that the 
court shines by a sort of reflected light. Did you 
ever stop to think of it, gentlemen, that it is abso- 
lutely impossible for the Supreme Court of Iowa 
to consider any case that may come before it with- 
out the help of counsel? An independent investi- 
gation would be utterly impossible, consequently 
we must rely upon the help of counsel and give 
voice to what they have said in their printed 
briefs.” 

Justice, in the language of Webster, “ is the great- 
est interest of man on earth. It is the ligament 
which holds civilized nations together. Wherever 
her temple stands, and as long as it is duly honored, 
there is a foundation for social security, general 
happiness, and the improvement and the progress 
of our race. And whoever labors on this edifice 
with usefulness and distinction, whoever clears its 
foundations, strengthens its pillars, adorns its en- 
tablatures or contributes to raise its august dome 
still higher in the skies, connects himself in name, 
and fame, and character with that which is, and 
must be, as durable as the frame of human society.” 

Justice can only be attained by the active, cordial 
co-operation of the bench and bar; and _ that 
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co-operation requires natural forbearance, mutual 
courtesy, deference and respect. Whatever tends 
to discord between bench and bar, tends to defeat 
the ends of justice; and to defeat the ends of jus- 
tice tends to anarchy and barbarism. 

Washington said of the judicial department “ that 
it was the keystone of the whole political fabric.” 
Defeat the ends of justice, and you shatter the 
keystone and the fabric falls. 

It is a reflection upon the bar that it has not 
taken an active part in the selection of the judges 
of our higher courts. That it should put forward 
candidates for the bench, I believe to be unwise, 
but that it should scan and criticise those who be- 
come candidates, no matter how, I believe to be its 
duty. And it should earnestly and actively protest 
against the appointment of those who, in the gen- 
eral estimation of the bar, are unsuitable for the 
bench. 

The bar knows its members better than it is 
possible for the public to know them. It knows 
their characteristics, temperaments and attainments. 
A lawyer may be highly respectable and respected 
as a lawyer. He may have great legal learning nd | 
a wide experience, and for all that, by reason of 
moral or other disqualifications, be unfit for the| 
bench. Though an efficient lawyer, he may lack | 
what is commonly termed the judicial mind; the | 
judicial quality; that quality which listens patiently, | 
weighs the evidence and arguments carefully, at 
decides conscientiously and impartially. | 

As I have said before, the qualities desirable in| 
a judge are courtesy, affability, even temper, | 
patience, conscientiousness, legal learning, sound | 
sense and judgment, the moral courage to meet an | 
issue squarely, and an impartial mind. The bar 
knows better than any other body of men which of 
its members come nearest to possessing these de- 
sirable qualities and which are lacking in them, and 
it is its duty to do all its power to prevent the elec- 
tion of a judge who does not possess these 
qualities to a reasonable degree. The bar should 
never permit political considerations to outweigh 
judicial fitness in selecting material for the bench. 

An organized bar possesses vast power and influ- 
ence. Actively and rightly wielded, it can over- 
come any obstacle and can accomplish any legiti- 
mate result. The possession of such power and 
influence by the bar renders each individual mem- 
ber personally responsible for the character of the 
judiciary. 





The lawyer has no right to say, as an individual, | 


As a sample of-the rules of ethics recently 
adopted by several of the bar associations in this 
country, I will quote two or three sections from 
the Virginia Code: 

“Tt is a bad practice for an attorney to communi- 
cate or argue privately with the judge as to the 
merits of his cause.” 

“ Assertions, sometimes made by counsel in argu- 
ment, of a personal belief of the client’s innocence, 
or of the justice of cause, to be 
discouraged.” 


his are 

“ Communications and confidence between client 
and attorney are the property and secrets of the 
client, and cannot be divulged, except at his in- 
stance; even the death of the client does not absolve 
the attorney from obligation of secrecy.” 

Other sections of the code are of a similar nature 
to these. 

As I said before, codes of ethics are of little prac- 
tical value. Every lawyer knows that his duty 
requires him to observe the precepts laid down in 
these rules, and the same could be said of all the 
other code rules. To an upright lawyer they are 
unnecessary; and formal adoption of them, by way 
of a code, will not prevent their infraction by a law- 
yer who is not upright. 


A rule of practice recently adopted by our 
Supreme Court appears to me to be liable to re- 
quire a violation, on the part of counsel, of the 
duty of secrecy required by the last section quoted 
from the Virginia Code. 

It is said to be the policy of the law to discourage 
contention. It is also said that courts never move, 
unless somebody moves them. This is as it should 
be. It is the duty of counsel to do what they can 
to bring about a peaceable settlement of their cases, 
rather than to fire the blood of parties by a legal 
battle. In order to further or protect the interests 
of his client counsel must resort to legal tactics. 
He may consider it advisable to carry his client’s 
cause into court, even when he has no intention 
of forcing it to a trial. After the cause is in court 
he may adopt a course of action with a view to 
coercing the adverse party into a proper considera- 
tion of the subject of the controversy. In short, he 
must manage his case and manage it according to 
his own best judgment. 


Now, assume that the court moves in the matter 
of its own volition, may it not thereby force the 
parties into a trial which neither of them desire, and 
which, therefore, causes them and the State need- 


that whatever happens outside of his private prac-| less expense, and also causes, it may be, a needless 
tice is no affair of his, and that no responsibility | arousing of passion and resentment in the breasts 
for it rests on him. His education and training | of the parties? 

specially fit him to direct the affairs of State. It is| It is of the first consequence that the people 
his duty to give to the State a portion of his time should respect their judicial tribunals, and the re- 
and labor. It is his duty to take an active part in| spect of the people depends on the respect of the 
shaping the laws enacted by the legislature, and an| bar. Senator Hoar once said, in an address to the 
active interest in seeing that they are construed and bar: “That respect and confidence of the people 
enforced by tribunals made up of the best judicial (for and in their tribunals) must, in my judgment, 
talent obtainable. depend upon the influence of the legal profession. 
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A court which has their support will endure. A 
court which fails of their support will perish.” 

So you see, gentlemen, that the character of our 
courts, the thorough and impartial administration 
of justice, the respect and confidence of the people 
for and in the judiciary and the stability of our 
institutions depend upon the character, learning, 


integrity, independence and moral courage of the | 


bar. The bar is estopped to complain of evils that 
may exist, for they exist on account of its own 
negligence and supineness. It has the power to 
correct evils, and it is its duty to exert that power. 

Mr. Morgan was frequently applauded, and it 
was evident that his words had made a deep im- 
pression. Col. Frank S. Arnold moved that he be 
given a vote of thanks. He also moved that the 
address be printed in full and copies of it distributed 
to the bar and communicated to the bench. Judge 
Sweetland suggested an amendment, in effect, that 
all but the thanks in the motion be eliminated. 
Col. Arnold demurred vigorously, saying that the 
remarks of Mr. Morgan were admirable and that 
they dealt with a subject which was in need of dis- 
cussion. He thought that there were things in the 
practice of law that were discreditable and the ad- 
dress would serve an excellent purpose along that 
line. 

Col. Daniel R. Ballou moved in amendment that 
the address be printed in the records of the asso- 
ciation. Col. Arnold again remonstrated. He said 
he was willing to go on record as saying that he 
disapproved of the attitude of members of the court 
toward him at times, and he suggested that the 
court ought to read the address, as it contained 
matters that would be beneficial. 

The association passed Col. Ballou’s amendment. 

A discussion, precipitated by Harry C. Curtis, 
followed on questions relating to divorce legisla- 
tion. Thomas Z. Lee, Amasa M. Eaton, Edwin C. 
Pierce and others spoke upon the subject, and, on 
motion of Mr. Pierce, it was voted to be the sense 
of the association that no legislation on divorce 
be carried out till the January session. 


—_——_ 4 ———— 


COVENANTS AGAINST ASSIGNMENT AND 
UNDERLETTING. 


The operation of a covenant against assigning or 


| exclusive possession of any part of the premises 
to an under-tenant, though it does not prohibit a 
letting of lodgings where the lessee obtains pos- 
session (Doe v. Laming, 4 Camp. 77). But while 
the operation of the words “assign” and “ under- 
lease” are (subject to the doubt suggested by Gent- 
ler v. Faulkner [supra]) clear, a difficulty frequently 
arises in consequence of the use of words which 
may be appropriate either to assigning or under- 
letting, and in this respect the recent Irish decision 
of Re Doyle and O’Hara’s Contract (1899, 1 Ir. R. 
113) is interesting. 
The general principle of construction is that 
words which prohibit only the alienation of the 
premises for the entire residue of the term iorbid 
assignment, while if the prohibition extends to a 
disposition of the premises for a part of the term 
this is aimed at underletting also. In Crusoe y. 
Bugby (2 W. BI. 706), the covenant was not to 
“assign, transfer, or set over, or otherwise do or 
| put away with” the lease or the demised premises, 
and it was held that these words did not prohibit 
an underlease for a part of the term. The courts, 
, it was said, have always held a firm hand over these 
| conditions for defeating leases, and, since the lessor 
|had used words which were words of assignment, 
and had not introduced words aimed specifically 
‘at a change of occupancy, he was restricted to the 
|more natural meaning of the covenant. So, too, it 
was pointed out by Lord Eldon, C., in Church vy. 
| Brown (15 Ves., p. 265), that covenants restraining 
jalienation had always been construed with the ut- 
|most jealousy to prevent the restraint from going 
| beyond the express stipulation, and hence a coven- 
jant against assigning would not be construed as to 
| prevent an underletting. Where, however, the 
|covenant was not to assign or otherwise part with 
the premises for the whole or any part of the term 
|it was held in Doe v. Worsley (1 Camp. 20), that 
|this was broken by an underlease as well as an 
‘assignment. And, similarly, where there was a pro- 
| viso for re-entry if the lessee did any act whereby 
the premises became vested for the whole or any 
| part of the term in any person other than the lessee, 
it was held that the right of re-entry accrued upon 
a subletting from year to year (Dymock v. Showell’s 
Brewery Co., 79 L. T. 329). 
| In the two cases last referred to, words which 
| prima facie contemplated assignment were extended 











underletting the premises included in a lease is a|to underletting by reason of their express applica- 
matter of familiar practice. The covenant against | tion to disposition for a part only of the term. In 
assigning is broken if there is an alienation of the |the same way words which are naturally appropri- 
legal estate in the residue of the term, though hith- | ate to underletting may have their scope widened 
erto no dealing with the premises short of a con-| if they are intended to be applicable to an aliena- 
veyance of the legal estate has been allowed to|tion for the entire residue of the term. In Green- 
have that effect. It has been held, however, re-}away v. Adams (12 Ves. 395), the lease contained a 
cently by Ridley, J., in Gentle v. Faulkner (68 L. J., | covenant not to “let, set, or demise” the premises 
Q. B. 848), that under section 24 (4) of the Judica- | or any part for all or any part of the term. The 
ture Act, 1873, a declaration of trust operates as an | reference here to “all the term” made it possible 
assignment of the term, and is in consequence a|to construe the words, which were primarily ap- 
breach of covenant. The covenant against under- | plicable to an underletting, as extending to an as- 
letting is broken whenever the lessee parts with the ' signment, and this construction was assisted by the 
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consideration that it was very improbable that the 
lessor would mean to restrain an underletting with- 
out at the same time restraining an assignment. 
It was held, accordingly, that the words prohibited 


the lessee from assigning the demised premises for | 


the residue of the term. 
The recent case of Re Doyle and O’Hara’s Con- 


tract (supra) shows how far Greenaway v. Adams is | 


operative. Here the covenant forbade the lessee to 


“set or let” the premises, but it did not contain the | 


words “for the whole or any part of the term.” 


Porter, M. R., held that the omission of these words | 


was not enough to distinguish the two cases, and, 


since the words “let” and “ set” were common to | 


each, the covenant in the case before him restrained 
assigning as in Greenaway v. Adams. In the Court 
of Appeal (Lord Ashbourne, 
Walker and Holmes, L. JJ.), however, the variation 


in the language of the two covenants was allowed | 
Whatever the primary meaning of 


greater weight. 
“let” and “set” a disposition for the whole term 
must necessarily amount to an assignment, and in 


Greenaway v. Adams such a disposition was ex- | 
In Re Doyle and O’Hara’s | 


pressly contemplated. 
Contract, on the other hand, since there was no 
reference to a disposition for the whole residue of 


the term, it was proper to restrict the words actu- | 


ally used to their natural meaning. “Set” is in- 


definite, and does not really carry the covenant | 


further than “let.” The covenant consequently for- 
bade an underletting only, and it was held that the 


consent of the lessor was not required to enable the | 


lessee to make a title on an assignment of the term. 
— Solicitors’ Journal. 
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DECISION BY MR. JUSTICE BRADLEY IN 
THE PRIZE CAUSES. 


Mr. Justice Bradley, on Thursday, June 27, 1901, | 
announced his decision in the Manila bay and Santi- | 


ago prize causes, recently heard by him. The de- 


cision involved a number of interesting questions, | 


some of them quite novel, and is most elaborate. 
The result reached is in favor of the claimants as 


to vessels captured and as to property taken from | 


vessels captured, and against them as regard prop- 
erty captured ashore. 

In the case of Admiral Sampson, his officers and 
crew, prize money was claimed for the capture of 
the Spanish cruiser Maria Teresa and other cruisers, 
and also for guns, naval stores and other property 
captured with Cervera’s fleet. It was held that, al- 
though the Maria Teresa was lost at sea after being 
raised at Santiago, it still constituted prize property, 
as did the other vessels captured with the property 
aboard of them; and that the captors were entitled 
to a sum equal to one-half the value of such vessels 
and property. 

As respects the claim of Admiral Dewey, his offi- 
cers and crew, it was contended by the United States 


C., Fitz-Gibbon, | 


in Manila harbor May 1, 1899; that such was their 
Status then, and that the subsequent action of the 
navy department in raising and repairing them did 
not affect or change that status—in other words, 
that the vessels were not captured but destroyed, and 
| it was insisted that the libelant was not entitled to 
have an adjudication in prize, but only to bounty 
under the provisions of the law. Judge Bradley, 
however, holds to the contrary, saying that the facts 
that the vessels were raised and repaired and are 
now in the service of the United States would seem 
to prove that they were not destroyed but captured. 

As above stated, Judge Bradley holds that prop- 
erty captured on land was not intended to be made 
maritime prize, but is excluded by the terms of the 
act trom which the right is sought to be derived; and 
that, therefore, the libelant is not entitled to an 
adjudication in prize of the value of such property 
appropriated by the United States. 

The right of the libelant to an adjudication in prize 
of the value of property taken from vessels sunk or 
otherwise destroyed was also denied by the United 
States, and it was urged that inasmuch as the libel- 
ant had received bounty for the destruction of the 
| vessels he was not entitled as prize for property 
‘taken from them — that bounty is “ substitute for the 
prize itself,” something given in lieu of it. The 
right of the libelant is sustained by Judge Bradley, 
who holds that bounty is not an equivalent for prize, 
and that there is nothing in the statute to prohibit 
the condemnation as prize of property taken from 
ships sunk or destroyed, in addition to bounty paid 
for the destruction of the ship. It is held, however, 
that neither cascoes nor floating derricks are vessels 
in the sense in which these terms are used in the act 
of 1864. We hope at an early day to report the de- 
cision in full— Washington Law Reporter. 


i -  e 


PROPOSED REMEDY FOR THE LAWS’ 
DELAY. 





Attorney Alexander Rosenthal, of New York, who 
secured the passage of the law compelling the regis- 
tration of attorneys in this State, has sent a commu- 
nication to the New York Chamber of Commerce in 
which he asks the support of that body for a bill he 
is drafting, and which he proposes to present to the 
legislature, embodying a remedy for the time now 
consumed in the various steps in the practice of the 
civil courts. Mr. Rosenthal says: 


One of the most prolific causes in fomenting un- 
| necessary litigation is the antiquated system that 
still prevails, with reference to the time required for 
the various steps in the practice of the civil courts 
| of New York. Thus, the time for defendant merely 
| to put in his “ notice of appearance” in an action in 
the Supreme Court is twenty days after service of 
| summons. The plaintiff then has twenty days’ time 
| thereafter to serve his complaint, whereupon the 
defendant has again twenty days thereafter to serve 


that the vessels for which claim was made were sunk his answer, and still an additional twenty days within 
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which to amend that answer, thus making eighty | 
days to which he is entitled as a matter of right. 

In addition thereto, he may, upon his attorney fil- 
ing affidavit to the effect that he has other profes- 
sional engagements, etc., procure an additional | 
twenty days’ time. Besides all this, it occurs very 
commonly that the attorneys, inured to this enforced 
procrastination, fall into the habit of extending 
“courtesies” and granting further extensions; so 
that it is an ordinary occurrence that from the time 
of the service of the plaintiff's summons until the | 
receipt of the defendant’s amended answer, 100 days 
or more elapse, 80 days of which, as shown above, 
are obtained as an absolute legal right and in conse- 
quence of statutory provisions to that effect. 

Now, it should be observed that the “ summons” 
and “notice of appearance” are documents a few 
lines in length, of a prescribed statutory form, and | 
can be prepared within a few minutes. What good | 
purpose can be subserved by allowing such length | 
of time to intervene between them? | 

In ordinary commercial causes, it seems to be | 
wholly without reason, and there is little, if any, | 
reason therefor in any cause. 

It is largely due to the existence of this condition | 
of affairs that the payment of just demands is re- 
sisted and that after all the procrastination possible | 
has been resorted to, flimsy answers are interposed 
only for the purpose of still further delay. Unneces- 
sary litigation is thus promoted. That is to say, a 
fraudulent debtor unwilling to pay that which is | 
justly due, knows or speedily learns that he can very 
readily secure from ten to twelve weeks’ time to pay | 
the demand or to put his creditor to still further 
trouble and expense in litigating the matter before | 
the creditor can finally secure, what in all probabil- 
ity will ultimately turn out to be a worthless judg- 
ment against him. 


Such conditions very properly bring the law into 
disrepute, tend to deprive it of any terror to the 
evil-doer, and make of it a laughing stock in his 
sight. They are certainly without reason in these 
days of printing and typewriting. There is no 
reason at all why the system of “ Notice of Appear- 
ance” should not be abolished as useless or in any 
event limited, say, to two days after service of the 
summons, and why thereafter the time for the service 
of pleadings (the complaint and answer) should not 
be limited to five or six days at the utmost. To 
guard against hardship the court might in extra- 
ordinary cases for good cause shown extend the 
time a few days further. 


In passing, it may be observed that the anomalous 
differences which prevail in various courts would 
simply amaze the lay reader. Thus in the City Court 
(where the jurisdiction is limited only to $2,000) the 
time to answer the complaint is six days, whereas if 
a non-resident plaintiff sues a resident defendant, the 
latter must serve his answer within two days. 

In the Municipal Court, again, if the complaint is 
sworn to, the answer must be filed immediately upon 
the return day. Why should not one uniform sys- 





' which to prepare such papers. 
‘the defeated party be again routed at the Appellate 





tem of pleading prevail in all courts alike, and why 
should: no sworn answers be required within the 
shortest time practicable? 

Another prolific factor in encouraging unnecessary 
litigation exists in the time to appeal. While the 
right of appeal is one of inestimable benefit and 
should be preserved, yet why should the defeated 
party be allowed thirty days after judgment within 
which to file his notice of appeal to the Appellate 
Division (the preparation of such notice requiring at 
the utmost not more than a few minutes of time), 
and forty days thereafter within which to prepare 
the other papers on appeal. Quite often, also, the 
trial court allows, by custom, sixty days’ time within 
Thereupon, should 


Division, the law provides that he may have one year 
thereafter within which to appeal to the Court of 
Appeals, and again forty days to prepare and serve 
his papers. 

It is due to this fact that great corporations simply 
scoff at verdicts rendered against them at the Trial 
Term, knowing as they do full well that by merely 
filing a bond tney can stave off the successful party 
for several years. 

It requires no argument to show the advantage 
this gives them, since, by that time, if by any chance 
the verdict should be upset, and a new trial ordered, 
their opponent will not in all probability be in as 
good position as before. By this time they know 
exactly who his witnesses are and what they will 
testify, and can prepare and act accordingly, and be- 
sides this, the witnesses against them may die or 


disappear. 


These are but a few of the evils which still persist, 


| and but for the limits of space in such a communica- 
‘tion as the present, I would be pleased to point out 


the same. 

It seems to me that by advocating the adoption of 
the necessary remedy in this respect, reducing the 
prescribed time to limits within the bounds of reason, 
you would be accomplishing a great good to the 
community. 

a 


ADMIRALTY. 
LipeL For DAMAGE CAUSED BY THE SWELLS OF A 
PassING STEAMER. 


Unitep States District Court, NoRTHERN DISTRICT 
oF New York. 


GeorcE W. Dunsar, Libelant, v. THE STEAMER 
New York. 


The rule that the navigation of rivers is open to 
all craft so that each must exercise due care having 
regard to the ordinary conditions known to mariners, 
restated. 

Obligations of steam vessels and canal boats are 
reciprocal. A steamer has no right to proceed at 4 


dangerous rate of speed, but, on the other hand, boats 
which, from their size, shape or unseaworthy condi- 
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_ it is as much the duty of a canal boat as of a steam 
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tion, are unable to meet the ordinary dangers of| First. The testimony of several of the witnesses 
navigation should not deliberately place themselves | for the libelant is incredible upon its face. Taken 
jn exposed positions. |as a whole, it is exaggerated, contradictory and un- 

The abandonment ‘of a canal boat which had been certain. The impossibility of determining with 
moored to a dock, and, as alleged, sunk by the swells | accuracy the speed of an approaching boat is so well 
of a passing steamer, together with a long delay in| known and has been so often commented upon by 
reporting the loss to the owners of the steamer, Held | the courts that it is unnecessary to discuss it in de- 
to be presumptive evidence of lack of good faith on | tail. It is enough to say that it was a physical im- 
the part of the owner of the canal boat and to cast | possibility for the New York to maintain, at the 
suspicion upon the genuineness of the libelant’s | point in question, the high rate of speed testified to 
claim. by some of the libelant’s witnesses. 


John W. Ingram, for libelant; W. M. K. Olcott, Second, The witnesses for the claimant testify that 
ie claiaians. owing to the character of the channel and the low 
| water in the river, the New York was making eight 
Coxe, J— The rules which the courts have repeat- | miles an hour until she reached a point about a quar- 
edly laid down for the guidance of large steamers | ter of a mile south of Horton’s dock, when, noting 
in crowded harbors are hardly applicable to river | the exposed position of the canal boats, her engines 
navigation, where the danger from collision, swells | were rung down to “ dead slow,” and she passed at a 
and suction is greatly reduced. | speed not exceeding six miles an hour, which, the 
The navigation of the Hudson river is open to all | testimony shows, was all that prudent and careful 
craft, and each must exercise due care and caution, | seamanship demanded. A sound boat could not have 
having regard to the ordinary conditions which are | been injured in such circumstances. It seems to be 
or should be, familiar to all river pilots and mariners. | conceded on all hands that six miles per hour is a 
A steamer has no right to proceed at a rate of speed | prudent rate of speed. 
dangerous to craft rightfully in the river or properly | Third. The officers and crew of the New York 
moored along its banks; but, on the other hand, 


. ch |are, to a certain extent, interested witnesses, and 
boats, which, from their size, shape s08 unseaworthy | the court would be confronted with a more difficult 
condition, are unable to meet the ordinary dangers 


| problem, were it not for the fact that they are cor- 
of navigation, should not deliberately place them- roborated by a piece of evidence which is almost a 
selves in exposed positions. The wisdom of this rule | demonstration. The pilot’s report book contains a 
was recognized in all the ancient Codes, and is thus| record of each trip made by the steamer during 
quaintly expressed: “ The reason is that some mas- 


, wilh mas-/the season of 1897. In it is noted the exact time 
ters, who have old, crazy ships, may willingly lie in | when each town on the river is reached. Horton’s 


other ships’ way, that they may be damnified or sunk, | dock lies between Coxsackie and New Baltimore, and 


and so have more than they were worth for them” }on the day in question it took thirty-three minutes 
(Laws of Wisbuy, art. 26; Laws of Oleron, art. 14).|to make the distance between these places. The 


entry was made at the time and when no one on the 
New York was aware that any damage had been 
done to the Carroll. The book shows not only that 
the New York was going at a slow rate of speed 
between these places, but also that on every other 
occasion during the month of August she had made 
the distance in from three to eleven minutes less 
time. If the libelant’s witnesses are correct as to 
| her speed, the log would have indicated only about 
fifteen minutes instead of thirty-three between the 
two places. Assuming that the distance between 
these places is correctly given at three and a half 
[P. C.], 286), lhe Massachusetts (10 Ben. 177), The | miles, the rate of speed was but a trifle over six and 
Southfield (19 Fed. Rep. 841). ja half miles per hour. But the testimony is undis- 

The single charge of negligence against the New | puted that for some distance above Coxsackie the 
York is that she approached and passed the Carroll | speed was eight miles, so that it is plain that during 
“at an excessive rate of speed, to wit, about twenty | a part of the way it must have been considerably less 
miles an hour, and causing such a swell and commo-| than six miles per hour. Upon no conceivable 
tion in the river that the said canal boat, Thomas | theory could the New York have been going at a 
Carroll, was thereby crushed and torn to pieces be- | dangerous rate of speed. 
tween said dock and said adjacent boat, and sank and | 
became a total loss.” 


vessel to avoid danger. The obligations are recipro- 
cal. If, therefore, an old and unseaworthy canal 
boat deliberately and knowingly places herself in a 
steamer’s way, the latter, not knowing of her infirmi- 
ties, and proceeding with the caution required by | 
prudent navigation at the given locality, it is manifest 
that the canal boat alone is responsible for any dis- 
aster which may overtake her. The law governing 
these relations is clearly stated in the following 
autnorities: The Daniel Drew (13 Blatchf. 523), The 
Drew (22 Fed. Rep. 852), The Batavia (9 Moore 





There is no plausible ex- 

planation of the entries, except that the claimant’s 

| testimony is true that the steamer slowed down as 
The burden is upon the libelant to prove the negli- | She approached the boats. 

gence as charged, and the court is of the opinion | Fourth. The Carroll was built in 1878, and was, 

that he has failed to sustain the burden. | therefore, nearly twenty years old at the time of the 
The reasons for this conclusion are as follows: accident. For her own convenience she was towed 
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from an _ absolutely safe position to Hor- 
ton’s dock, near a narrow channel, and with 
full knowledge that the New York would pass up 
the river at some time during the afternoon. The 
Carroll was loaded with ice, and was placed next 
the dock, with two other loaded canal boats lying 
abreast outside of her. No steamer could pass up 
or down the river without producing some swell 
and suction, the effect of which would necessarily. 
be to force the outside boats against the Carroll and 
the Carroll against the dock. The position was one 
of danger for a sound boat, but for an old boat, with 
soft and rotten bottom timbers and a heavy load of 
ice, it was one of peculiar hazard. It is thought that 
no one can read the testimony showing the unsea- 
worthy character of the Carroll without being con- 
vinced that it was a serious fault to place her in a 
position where she would surely be pounded against 
the dock by the swells of passing steamers. The 
court is convinced that the accident is to be attributed 
to the old and weak condition of the Carroll and 
not to any fault on the part of the New York. 
Fifth. The conduct of the libelant casts discredit 
upon his case. The Carroll was sunk August 7, 1897. 
No claim was made until the summer of 1899, two 
years thereafter. After the accident no effort was 





made to raise the Carroll, and she was allowed to | 


remain a dangerous derelict until wreckers of the 
government were sent to destroy her. The presump- 
tion is persuasive that the reason she was not raised 
and repaired was that her owner knew that she was 
not worth repairing. Is not this conduct entirely 
inconsistent with the theory that he honestly believed 
that the New York was responsible for the sinking? 
As pointed out in the case of the Massachusetts 
(supra), steamers seldom know, at the time of in- 
juries occasioned by passing swells, and it is the 
duty of parties damaged to make it known at once. 
It is obvious that a delay of two years might leave 
the steamer without any means of refuting such an 
accusation and wholly at the mercy of the libelant. 
It is a wise and salutary rule that such conduct as 1s 
here shown casts suspicion upon the genuineness 07 
the libelant’s claim. 
It follows that the libel must be dismissed. 


a 
FALSE IMPRISONMENT. 
ILLEGALITY OF ARREST FOR FELONY Not CurRED 
BY SUBSEQUENTLY CHARGING PRISONER WITH 
MISDEMEANOR AND His CONVICTION THEREFOR. 





New York Court oF APPEALS. 
Decided March 26, 1901. 
Harry V. Sneap, Respondent, v. Maurice Bon- 
NOIL, Appellant. 


An action for false imprisonment will lie against 
a peace officer for arresting a person for a felony, 
who is not guilty of the crime, without a warrant, 
and without reasonable cause for believing that he 
had committed a felony. 


| you got in that bag?” 


The illegality of the arrest is not cured by subse. 
quently charging the prisoner with having been 
guilty of a misdemeanor at the time of his arrest, in 
carrying a concealed weapon, and convicting him of 
that offense. 

Appeal from a judgment of the Appellate Diyj- 
sion, First Department, affirming a judgment en- 
tered upon the verdict of a jury. 

William B. Crowell, for appellant; Robert L. Har- 
rison, for respondent. 

Gray, J.— This is an action for false imprison- 
ment, wherein the plaintiff has recovered judgment 
upon a verdict of $500, which has been affirmed 
at the Appellate Division. It appears that two police 
officers, of whom the defendant was one, without a 
warrant, arrested the plaintiff upon the suspicion 
that he was engaged in the commission of a felony, 
According to the plaintiff's evidence it occurred in 
this wise: On the 8th of November, 1893, he took, 
in a satchel, some articles of silver and jewelry, 
which were rightfully in his possession, to a pawn 
shop and asked for a loan of money. Not obtain- 
ing upon them as much as he had asked, he left the 
shop and with his articles was returning to his home, 
when the police officers came up behind him and 
touched him on the shoulder saying: ‘“ What have 
The plaintiff turned, saw 


| two men, who were strangers to him, and replied: 





“None of your business; take your hand off from 


my shoulder.” The defendant then said: ‘“ We are 
officers and you are under arrest.” The plaintiff 
asked, “ What for?” It was replied: ‘“ Well we 


want to know what you have got in that bag.” The 
plaintiff asked them to show their authority for 
arresting him, and offered to take them to his house 
and to prove to them that the property in the bag 


belonged to him. The men refused, with abusive. 


language and treatment, handcuffed him, and took 
him to police headquarters. He was locked up for 
the night and, on the morning of November ninth, 
was arraigned by the officers before a magistrate 
upon the charge of being a “ suspicious person.” At 
their request, he was remanded until the following 
morning of November tenth, when he was re- 
arraigned upon a charge of carrying concealed 
weapons, in violation of a corporation ordinance. In 
fact, he had carried a pistol, which was taken from 
his pocket, and upon this latter charge he was sub- 
sequently convicted and punished. There was some 
conflict in the evidence given by the plaintiff and by 
the defendant as to the occurrences; but the jury 
believed the former’s version, as their verdict 
proved. 

The verdict was rendered upon sufficient evidence, 
and, necessarily, established the facts that the de- 
fendant had arrested the plaintiff; that the arrest was 
for a felony, and not for a misdemeanor, in the viola- 
tion of a municipal ordinance, and that the defendant 
did not have reasonable cause for believing that the 
plaintiff had committed a felony. The affirmance by 
the Appellate Division of the judgment entered upon 
this verdict, although by a court divided in opinion, 
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concludes us as to these facts, and the only question 
of law for our consideration is whether, as estab- 
lished, there had been that illegal detention of the 
plaintiff's person which made out a case of false 
imprisonment. 

False imprisonment has been well defined to be a 
trespass committed by one man against the person 
of another by unlawfully arresting him and detain- 
ing him without any legal authority (Addison on 
Torts, p. 552). Where the detention is illegal the 
action will lie, without regard to the innocence of 
the defendant in his intentions. It is an important 
principle of our political institutions that every per- 
son is entitled to immunity from arrest, except by 
authority and for cause. A peace officer may, 
without a warrant, arrest a person whenever a 
crime is committed, or attempted, in his presence; 
when the person arrested has committed a felony, 
although not in his presence; or where he has rea- 
sonable cause for believing the person arrested to 
have committed a felony (Code Crim. Pro., sec. 
177). lf the arrest was lacking in these elements 
of authority to make it, then there has been an 
unlawful detention of the person arrested, and upon 
his bringing his action and showing the false im- 
prisonment the burden of justification is upon the 
defendant (2 Bishop, Crim. Proc., sec. 368). This 
arrest having been made without a warrant, it was 
a question of fact upon the evidence for the jury 
to decide whether there was reason for defendant’s 
belief that a felony had been committed. The ver- 
dict established that the defendant did not have 
reasonable cause for believing that the plaintiff had 





committed a felony. The situation was, therefore, 


that the plaintiff had been placed under an arrest, | 
without reasonable cause’ for its having been made; | 


that he was detained in prison for a period of 
time after his arraignment upon the charge and was 


subsequently rearraigned and held for trial upon | 


another charge of having committed a misdemeanor. 
The fact, however, that at the time of the arrest 
the plaintiff may have been, although unknown 
to the defendant, guilty of a misdemeanor is no 
justification for the trespass, as it is contended. In 
the first place, if the plaintiff was not placed under 
arrest for a misdemeanor, then he was illegally im- 
prisoned from November ninth to November 
tenth. During that period he was falsely im- 
prisoned on a charge for which there was, as it 
has been found, no reasonable cause. In the next 
place, the illegality of the arrest was not, and could 
not be, cured by the subsequent charge of having 
committed a misdemeanor, for which a conviction 
was eventually had. It is not a matter of techni- 
calities, but of substance. If a person is arrested 
for a misdemeanor, his admission to bail before 
conviction is a matter of right, while where the 
arrest is for felony it is a matter of discretion 
(Code Crim. Pro., sec. 553). The plaintiff was not 
only detained in prison upon an unfounded charge, 
but he was deprived of the right of claiming his 
immediate admission to bail. 


The procedure in this case was without warrant 
in the law. It would not do to hold that the ille- 
gality of a person’s arrest upon an unfounded 
charge could be cured by a subsequent charge and 
conviction for another defense. The principle is 
similar to that of the statement in Mandeville v. 
Guernsey (51 Barb. 99), that the law will not per- 
mit a wrong to be perpetrated for the purpose of 
executing process, or to use process for the purpose 
of continuing an imprisonment commenced without 
authority. And in Murphy v. Kron (20 Abb. N. C. 
259) it was held, by the General Term of the 
Supreme Court in the Fifth Department, that an 
illegal arrest cannot be justified as an arrest for a 
different offense. 

I think the judgment should be affirmed, with 
costs. 

ParKER, Ch. J.; O’Brien, Haicut, Lanpon, 
CULLEN and WERNER, JJ., concur. 

Judgment affirmed. 


—_—__>+———_ 


THE LIABILITY OF OWNERS OF TURKISH 
BATHS. 


At the Westminster County Court, his Honor 
Judge Lumley Smith, K. C., in the case of Davern 
v. Tyrrell, decided a point as to the liability of 
the proprietor of a Turkish bath for the loss of 
valuables intrusted to his care. Mr. T. H. Parr was 
counsel for the plaintiff, and Mr. Lane for the de- 
fendant. The claim was for ten guineas damages for 
the loss of a diamond and opal pin at the Savoy 
Turkish Baths, of which the defendant is proprietor. 
The plaintiff has visited the baths for ten years, and 
on March 27, 1900, went there about 8 Pp. m., and 
before entering the dressing-room placed his watch 
and purse and the pin in a drawer, which was locked 
and handed to one of the attendants on duty in the 
entrance hall. The plaintiff took the key and placed 
it in one of his pockets in the dressing-room. The 
drawers were kept in the entrance hall, and a dif- 
ferent key fitted each drawer. This was the prac- 
tice which had been followed for ten years to the 
plaintiff's knowledge, and no loss had occurred be- 
fore. On leaving the baths about 9.30 P. M., he 
found on unlocking the drawer that the pin had 
disappeared. The baths are open till 10 Pp. M., and 
on this particular night the defendant and all the 
attendants, with the exception of one boy, had left 
before 9 Pp. M. It was contended that the defendant 
undertook as part of the contract for the bath to 
keep safely any valuables so deposited with him, 
and that as such bailee it was his duty to take 
reasonable care; that if he had done so the drawer 
could not have been opened, and that this of itself 
was negligence for which he was liable. It was 
further contended that there was clear evidence of 
negligence in leaving only one boy in charge of the 
premises. The defendant and his servants gave evi- 
dence to prove that they had done all that could 
reasonably be expected of them in watching and 
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looking after the drawer. His honor gave judg- 
ment for the defendant, with costs. He said that 
the defendant was not an insurer, and, therefore, 
responsible for the goods like an innkeeper or 
carrier. He did not think that the fact of there 
being only one boy on the premises amounted to 
negligence on the defendant’s part. No suggestion 
was made on behalf of the plaintiff that the theft 
was the act of any of the employes of the defendant. 
— Law Journal (London). 


a 


DEFENDER OF THE FAITH. 


Mr. William Redmond’s question as to the use of 
the title defender of the faith on the new coinage 
and as to the meaning of the word faith in the title 
ts somewhat belated. Had it been asked before the 
union of England and Ireland the question would 
have raised a somewhat interesting point of law, 
but at the present day there is no legal question 
involved and the answer to the question is really 
purely historical. 


It was the practice of the popes from compara- 
tively early times to bestow upon great and favored 
monarchs titles connected with the Christian faith 
which became customary and hereditary. The old 
kings of Sicily bore the title, Christianorum adjutor 
et defensor;”’ the chief of the Germanic empire was 
“defender of the church;” the king of France was 
the very Christian or most Christian king and first- 


born son of the church; the king of Spain, since | 


1496, has been styled the Catholic king; the king of 
Poland was the Orthodox king; while, since 1748, 
the king of Portugal has been the very faithful king, 
and since 1758 the king of Hungary has been the 


or within this his realm of England, Ireland, and 
elsewhere within other his majesty’s dominions 
shall from henceforth accept and take the same his 
majesty’s stile, as it is declared and set forth jn 
manner and form following — that is to say, in the 
Latin tongue by these words, Henricus Octavus Dei 
Gratia, Anglie, Francie et Hibernie Rex, Fide 
Defensor, et in terra ecctesie Anglicane et Hibernig 
supremum caput; and in the English tongue by these 
words, Henry the Eighth, by the grace of God, 
king of England, France and Ireland, defender of 
the faith, and of the church of England, and also of 
Ireland, in earth the Supreme head; and that the 
said stile, declared and set forth by this Act, in 
manner and form as is above-mentioned, shall be 
from henceforth by the authority aforesaid, united 
and annexed for ever to the imperial crown of his 
highness’ realm of England. It shall be high 
treason to attempt to deprive the king of this stile.” 
_ This is the parliamentary origin, but it is not to 
be denied that a point of law might at one time have 
been raised in relation to this origin. In the edition 
of the statutes at large published in 1811 it was 
assumed that the Act of Henry VIII was still in 
force. The act was virtually repealed as to the 
treason clause by a statute of Queen Mary, and it 
was expressly and wholly repealed by statute 1 & 
2 Phil. & M. c. 8, s. 20. This repealing statute was 
itself repealed by an act in the first year of Queen 
Elizabeth, and it was assumed and apparently in- 
tended that the act creating the title should be re- 
vived, for Queen Elizabeth was styled “ defendour 
of the faith.” If, however, the act was not revived, 
as appears to be the better opinion, then the title 
| down to the beginning of the nineteenth century 
| was merely customary, and was not founded upon 
an act of parliament. This matter was, however, set 





| 
| 
| 


apostolic king. In such a list the ruler of England | right in the year 1800, when the act for the union 
could scarcely have been omitted, and in 1521 Pope } of England and Ireland was passed (39 & 40 Geo. 3, 
Leo X bestowed upon King Henry VIII, as a re-| ¢, 67). This act by its first article provided ‘“ That 


ward for his book against Luther and in defense of 
pardons, the papacy, and the seven sacraments, the | 
title of “fidei defensor.” The bull bidding all 
Christian people address the king by this phrase | 
bears date quinto idus Octobris, 1521. This bull was | 
confirmed by Pope Clement VII. Certain an- | 
tiquaries, however, maintain that Leo merely re- | 
vived a title that had long been held by the English 
kings, and, though this view is not generally held, it 
seems true that titles relating to the Christian faith 
were at times adopted without reference to Rome. 





However; that may be, Henry’s policy in sup- 
pressing the monasteries roused the ire of Rome. 
and the pope formally deprived the king of his title, 
and, on paper, deposed him from the throne of 
England. So much for the papal origin of the title. | 
King Edward VII does not claim to hold it by any | 
papal authority. He holds it by the authority of the | 
English parliament. 

The first statute that conferred the title was i 


Hen. 8, c. 3 (1543-4), which enacted “That all 
and singular his grace’s subjects and resiants, of 


the royal stile and titles appertaining to the im- 
perial crown of the said United Kingdom and its 
dependencies, and also the ensigns, armorial flags 
and banners thereof, shall be such as his majesty, 


| by his royal proclamation under the great seal of 


the United Kingdom, shall be pleased to appoint.” 
By virtue of this act the king was proclaimed on 
the 1st of January, 1801, “ by the grace of God of 
the United Kingdom of Great Britain and Ireland 
king, defender of the faith.” The statute (39 Vict. 


|e. 10 (1876), which was passed to enable Queen 


Victoria to be styled empress of India, and which 
enabled the crown by royal proclamation under the 


| great seal of the United Kingdom to make such 
| addition to the style and titles then appertaining to 


the imperial crown of the United Kingdom and its 
dependencies as to her majesty might seem meet, 
recited that the queen was, by virtue of the 
proclamation of the Ist of January, 1801, “ Victoria 
by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the 
Faith.” By virtue of the same proclamation King 











Edv 


cou! 


tic 
be! 
also 
Ens 
whi 
Cat 
esta 
ano 
vali 
Chr 
con 
kin; 
and 
that 
Cat 


LE 


wm 


of 

pol 
pre 
bea 
pre 


to. 


che 
Ste 


we 





THE ALBANY 


LAW JOURNAL. 325 





—_— 
—— 





Edward VII is defender of the faith, and this title 
could only be taken from him by act of Parliament. 
But Mr. Redmond desires to know what par- 
ticular “ faith”’ is referred to in the title. It will 
be noticed that the king is defender of the faith and 
also supreme head in earth of the’ church of | 
England. The faith is, of course, the Catholic faith 
which the church of England, as a branch of the | 
Catholic church, teaches, and which is the State- | 
established religion of this country. The fact that 
another branch of the Catholic church denies the 
yalidity of Anglican orders and the fact that other 
Christian bodies have secured the legal basis of non- 
conformity have nothing to do with the matter. The 
king is the defender of the official faith of England, | 
and is the supreme head of the church which holds | 
that faith and which has always regarded itself as 

Catholic— Law Times. 


ee 


LEGISLATIVE APPOINTMENT OR EXTEN-| 
SION OF TERM OF CITY POLICE OFFICERS | 
UNCONSTITUTIONAL. 


There has been recently a great deal of discussion 
of projects for State control and regulation of the 
police systems of cities of this State. We do not 
propose, in this place, to touch upon the political | 
bearings of the various measures suggested, or ex- 
press any opinion as to their practical expediency. | 
There has, however, been considerable debate as | 


| 
} 
| 
| 
| 
| 
| 


to the constitutionality of any proposed law of such | 
character. In addition to the decisions in our own 
State, which have been cited, it may be helpful to 
examine the recent decision of the Supreme Court | 
of Wisconsin in O’Connor v. City of Fond du Lac 
(February, 1901 [85 N. W. 327]), because it passes 
upon a provision of the Wisconsin Constitution to 
the same effect and almost identical in phraseology 
with section 2 of article 10 of the Constitution of 
New York. It appeared that the legislature of 
Wisconsin, in order for the reconstruction of the 
police departments of certain cities, including the 
defendant, provided for the creation of boards of 
police and fire commissioners, which, apparently, 
were to constitute local authorities of each city. 
The legislation, however, contained the following 
additional clause: “ Whenever the term of office of 
any chief of police or chief engineer of a fire de- 
partment heretofore appointed or elected in any such 
city shall expire after the act goes into effect, and 
before the board of police and fire commissioners 
shall have adopted the necessary rules and regula- 
tions, with reference to the appointment of police, 
officers, or when any such officer is holding over 
at the time the act goes into effect, such officer 
shall hold his office until his successor shall have 
been duly appointed in accordance with the rules 
and regulations of the board. All other members 
of the police force in any such city at the time the 
act goes into effect shall hold their respective posi- 


Vii 


| ticular 


tions for six months from the date when the rules 
and regulations adopted by the board shall go into 
effect, and thereafter under certain specified 
conditions.” 

This feature of direct extension by the legisla- 
ture of the term of a city police officer was held 
unconstitutional. The substance of the decision is 
succinctly expressed in the following extract from 
the syllabus by the judge who wrote the opinion: 

“Section 9, article 13, of the Constitution pro- 
hibits the legislature from interfering in any way 
with the question of what person shall hold any 
office in any city in this State of a character known 
at the time of the adoption of the Constitution, 
whether then known by the same name as subse- 
quently or not, and limits all power in that regard 
to the electors of the particular locality interested, 
to be exercised directly or by some municipal 
agency selected directly or indirectly by them. 

“ City governments, at the time of the adoption 
of the Constitution, commonly included a police 
department, and all offices pertaining thereto, 
whether now known by the names they bore prior 
to such adoption or not, must be considered as in 
the class which the Constitution expressly declares 


| must be filled by election by the electors of the 


particular localities interested, or by appointment 
by such authority of such localities as the legisla- 
ture shall designate. 

“The idea expressed in the Constitution is not 
that all officers of towns, cities and villages whose 


| election is not provided for in the Constitution may 


be elected or appointed in such manner as the 
legislature may deem best, but that all officers cor- 


| responding to town, city and village officers, as 


regards official duty, that were known at the time 
of the adoption of the Constitution, shall be 
elected or appointed by some authority of the par- 
locality interested, designated by the 
legislature. 

“An act of the legislature appointing members 
of a police force in a city is an unconstitutional 
interference with local affairs. 

“ An act of the legislature, so far as it expressly, 
or by its effect, extends the term of office of a 
member of the police force of a city beyond that 
for which he was specifically elected or appointed 
by legitimate municipal authority, so as to keep 
such officer in place for any period of time, regard- 
less of such authority, is unconstitutional and 
void.” 

The Wisconsin court cites and reviews the New 
York decisions, saying, in part: 

“We shall not take time to analyze at length 
the constitutional provision under consideration, 
because the questions in regard to it are too well 
settled to require or justify such labor. The class 
of officers which the legislature is prohibited from 
directly interfering with includes, as indicated, all 
city, town and village officers known and in exist- 
ence at the time of the adoption of the Constitution, 
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‘subject so hold (People v. Draper, 15 N. Y. 532; 


whether known by the same names as they now bear 
or not. All of the New York authorities on the 


Same v. Batchelor, 22 N. Y. 128; Same v. Wood- 
ruff, 32 N. Y. 355: Same v. Bull, 46 N. Y. 57; Same 
v. Albertson, 55 N. Y. 50; Same v. McKinney, 52 
N. Y. 374; Same v. Foley, 148 N. Y. 677, 43 N. E. 
171; Rathbone v. Wirth, 150 N. Y. 459). This 
court has likewise passed upon the same question 
(State v. Krez, 88 Wis. 135; 59 N. W. 593). 


* * * * * * 





“But it is said that the mere continuance in 
office by legislative enactment of a person whose 
installation in the position was by a constitutional 
agency, is not a legislative appointment, and that | 
the term of office of respondent, regardless of the | 
law of 1897, having commenced by a municipal 
appointment and being for one year and until his | 
successor was elected and qualified, strictly speak- 
ing and in a constitutional sense, it was not 
extended by such law. That proposition was ad- 
vanced in People v. Batchelor (supra), and was 
there adopted, but the case was soon overruled and | 
has not been considered authority for nearly half | 
a century. The rule in New York is the same as 
that declared in State v. Krez (88 Wis. 135; 50 
N. W. 503), that the continuance of a person in 
office by legislative interference, beyond the speci- | 
fic term for which he was elected or appointed, is 
equivalent to a new appointment to the office and 
void if the office be one that the legislature cannot | 
fill by direct appointment or election (People v. | 
Bull, supra; Same v. McKinney, supra; Same v. 
Foley, supra). The right to fill an office by a new 
selection at the expiration of each term thereof is 
secured to the people of the locality specially con- 
cerned, the same as the power to fill the place in, 
the first instance, and any attempt to interfere with | 
that right, working a continuance of an incumbent | 
in office, under the general rule that his incumbency 
shall continue till a successor is elected and quali- | 
fied, is held to be as much a legislative appointment | 
and usurpation of power as an express appointment | 
to the place. In People v. Foley (supra) it was 
said that the power to appoint in such cases can- 
not be directly exercised by the legislature, nor 
indirectly by extending the term of an officer after 
his election. It is clear it would seem, that if an 
officer be kept in office by legislative interference 
for any period after he could, but for such inter- 
ference, be displaced by the power that originally | 
selected him for the place, is, to all intents and 
purposes, one of the very legislative intermeddlings 
with local affairs that the Constitution was designed 
to prevent. 

“Tt follows that it is the duty of the court to 
declare the act in question, so far as the effect 
thereof would otherwise be to extend the term of 
office of any officer mentioned in it, either ex- 
pressly or by taking from cities the power to elect 
and install his successor, an excess of legislative 





authority and void.”— New York Law Journal. 


I GATHER THEM IN. 
Dedicated to the person who signs himsel 
“TJ, Am Itt.” 
(Sing to the tune of “ The Old Sexton.’’) 
Nigh to a wreck that was newly made 
The Shyster stood where the dead Were laid; 
No sense of horror was felt by him, 
Tho’ the eyes of others with tears were dim. 
A litigious lawyer man was he, 
And his face was aflame with ghoulish glee 
As these words came through his lips so thin: 
“T gather them in —I gather them in. 


They are gathered in for their final rest, 
And to get these cases I do my best, 
I rush to their homes ere the bodies are cold 


And tell their families, I can get them gold. 
| No champertous lawyer will you find in me, 


Tho’ I pay all costs where needs must be, 
And heedless of what their neglect has been 
I gather them in —I gather them in. 


I gather them in and I never care 

How the railroads rage or the lawyers swear. 
My fees rest purely on a contingency 

So my evidence must suit this exigency, 

But the thing which causes my heart to break 
Is when the Judge from the Jury the cases take; 
But despite this trouble, I sometimes win, 

So I gather them in —I gather them in. 


I gather them in, divorcees fair, 

Relieve their trouble, distress and care, 

And if my charges they cannot pay, 

Their husbands will, when they come my way; 
For the court will order them so to do, 

Or punish for contempt for refusal to; 

And in this way I get the tin, 

So I gather them in —I gather them in.” 


I’ve gathered them in; these truths I’ve told, 
Concerning the methods of the Shyster bold; 
And to him a little advice now give 

In regard to the way that he should live. 

Pray practice the law professionally, 

And gain the plaudits of the fraternity, 

And the greatest of all causes you will win, 
When you're gathered in — gathered in. 


—‘H. A. B.,” in the Washington Law Reporter. 
—_— +—-—. 
INSANE PERSONS AS WITNESSES. 


At the recent trial of one of the nurses at the 
Insane Pavilion at Bellevue Hospital, for the alleged 
murder of a patient, two persons of conceded men- 
tal abnormality were permitted to testify. Upon 
objection being made, Judge Cowing, who presided 
at the trial, is reported to have said that “to exclude 
such evidence would be to overrule the Supreme 
Court of the United States.” The decision to 
which the learned judge referred presumably was 
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District of Columbia v. Armes (107 U. S. 4109). 
That was an action for damages for personal in- 
juries caused by the defective condition of a side- 
walk in the city of Washington; the injured person 
was himself a witness, and it appeared that his mind 
had been impaired and was feeble as a result of the 
accident. In upholding the action of the trial judge 
admitting his testimony, Mr. Justice Field, speaking 
for the court, remarked: 

“Tt is undoubtedly true that a lunatic or insane 
person may, from the condition of his mind, not be 
a competent witness. His incompetency on that 
ground, like incompetency for any other cause, 
must be passed upon by the court, and to aid its 
judgment evidence of his condition is admissible. 
But lunacy or insanity assumes so many forms, and | 
is so often partial in its extent, being frequently 
confined to particular subjects, whilst there is full 
intelligence on others, that the power of the court is | 
to be exercised with the greatest caution. The, 
books are full of cases where persons showing | 
mental derangement on some subjects evince a high | 
degree of intelligence and wisdom on others. The | 
existence of partial insanity does not unfit individ- | 
uals so affected for the transaction of business on 
all subjects, nor from giving a perfectly accurate 
and lucid statement of what they have seen or heard. 
In a case in the Prerogative Court of Canterbury, 
counsel stated that partial insanity was unknown | 
to the law of England; but the court replied that | 
if by this was meant that the law never deems a 
person both sane and insane at one and the same | 
time upon one and the same subject, the assertion | 
was a truism, and added: ‘If, by that position, it 
be meant and intended that the law of England 
never deems a party both sane and insane at differ- 
ent times upon the same subject, and both sane | 
and insane at different times upon different sub- 
jects (the most usual sense, this last, of the phrase 
“partial insanity”), there can scarcely be a posi- 
tion more destitute of legal foundation, or, rather, 
there can scarcely be one more adverse to the 
stream and current of legal authority’ (Dew v. 
Clark, 3 Add. E. R. 79, 94). The general rule, 
therefore, is that a lunatic or a person affected with 
insanity is admissible as a witness, if he have suf- 
ficient understanding to apprehend the obligation 
of an oath, and to be capable of giving a correct 
account of the matters which he has seen or heard, 
in reference to the questions at issue, and whether 
he have that understanding is a question to be 
determined by the court, upon examination of the 
party himself, and any competent witnesses who 
can speak to the nature and extent of his insanity.” 

It is of significant interest as to the recent New 
York case that in an English decision (Reg. v. 
Hill, 5 Cox [Crim. Cases], 259), cited and relied 
upon by the Supreme Court of the United States in 
the Armes case, one of the reasons assigned for the 
admissibility of evidence of such character is that 
“in a lunatic asylum the patients are often the only 
Witnesses of outrages upon themselves and others, 





and there would be impunity for offenses committed 
in such cases if the only persons who can give in- 
formation are never to be heard.” 

Mr. Justice Field’s statement that insanity “is 
so often partial in its extent” is abundantly borne 
out by the authority of eminent alienists. In one 
of the latest works upon the subject (“‘ Mental Dis- 
eases,” by Dr. Frederick Petersen) treating of 
paranoia, the author, after speaking of three suc- 
cessive stages in that form of insanity, remarks: 

“Each of these periods of development may last 
for several years, the disorder may undergo a rest 


|at any period, and there may be variations in the 


degree of development of any stage; so that we 
constantly meet with atypical forms of paranoia. 
An excellent condition of memory, judgment and 
intellect, in all other directions, save those relating 
to the single cluster of delusions, may co-exist. 
Years ago these cases were distinguished as mono- 
mania, because of the apparent lucidity of the 
patient outside of the limited number of fixed ideas. 
Many paranoiacs have distinguished themselves in 
sacred and profane history and even in literature.” 

The testimony of insane persons present, in an 
aggravated degree, much the same problem as the 
evidence of children of tender years. Some writers 
have objected to the competency of young children 
under any circumstances, not only because of in- 
adequacy of comprehension, but because they are 
unable —as is alleged—to separate their fancies 
from the realities of experience. There is a cer- 
tain degree of force in such suggestion. On the 
whole, however, we believe that it is much more 
important for the interests of justice that both 
young children and persons of unsound mind 
should be competent as witnesses, than that the 
possibility of error should be guarded against 
through the absolute exclusion of testimony be- 
cause it may be tinged with fancy or hallucination. 
The recent trial in this city, above referred to, re- 
sulting, as it did, in a verdict of acquittal, tends, 
at least, to show that actual prejudice to accused 
persons does not result. Both as to children and 
persons of unsound mind, the disposition is to view 
the evidence guardedly and accept it only if it be 
intrinsically rational— New York Law Journal. 

——_—4—_—— 
PERSONAL CHARACTER AS A RESPONSI- 
BILITY OF CITIZENSHIP. 
By Hon. Davin J. Brewer, Associate Justice of 
the Supreme Court of the United States. 

I endeavored to develop in my last lecture the 
thought that there were responsibilities resting 
upon every citizen of every nation by virtue of his 
citizenship, and that no such responsibilities were 
greater than those which rested upon a citizen 
of this republic. If it be true that the responsi- 
bility of an American citizen is greater than that 
of a citizen of any other nation, it becomes corre- 
spondingly important to know what action on his 
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part such responsibility calls for. To say that an 
individual is responsible, and not define what his 
responsibilities are, to say that he owes duties and 
obligations and not make clear the nature and 
extent of those duties and obligations, is to leave 
the matter less than half disclosed. May he by a 
single act satisfy the full measure of his responsi- 
bility and relieve himself from all further obliga- 
tions? If not, what must he do, and how often 
must he act? It is one of the weaknesses of our 
nature to desire to be rid entirely of obligations, 
or if not rid entirely to discharge them by a single 
act. We would be benevolent, charitable, but 
would gladly give a thousand or more dollars in 


a single sum if thereby we could cancel all our | 


obligations in that direction. We would be re- 
ligious, but how many would fain limit their 
religion, like the putting on of a clean shirt and 
the wearing of best clothes, to Sunday? We all 
look forward hopefully to an entrance into 
heaven, but wish there was some kindly power 
who could sell us a ticket, receive the price and 
end the transaction at once. This having evermore 
over. us a responsibility which never fails in*its 


demands, and which continues until our latest | 


breath, is something from which we gladly turn. 
So I wish to impress upon you this afternoon the 
thought that the responsibility of a citizen is some- 


thing which, like the heart-beat, stays with him) 


through life, the care of which is essential to his 
own highest development, and in the constant 
recognition of whose obligations is alone found 
the successful life of the nation. And in order to 
develop this thought I must notice some of the 


many obligations which rest upon the citizen, and | 
some of the duties imposed upon him. I use the! 


plural nouns because it is a mistake to suppose that 
there is but a single obligation or a single duty 
to be performed. No one can say “I have voted 
at every election, and in so doing I have dis- 
charged my entire duty to the republic,” or “I 
have served faithfully as a soldier in the army, 
and so have fulfilled the whole measure of my ob- 
ligation to the nation,”’ any more than a parent can 
say “I have fed my child, and thus have dis- 
charged the full measure of my duty to him.” 
The first matter which I shall notice is what may 
be called the obligation of personal character. In 
other words, each citizens owes to the nation the 
duty of maintaining in himself a high, clean, moral 
character. His personal morality is a debt to the 
nation. Indeed, it is a part of the nation’s moral- 
ity. I mention this first because it is of primary 
importance, an obligation which is binding upon 
all citizens, and binding at all times, and in all 
places. There is no break or cessation in its force, 
and there are no conditions or circumstances under 


or by which any citizen is released from its | 


demands. 
* * x * ok * 
It may be said that character is a personal mat- 
ter, that the maintenance of one which is free from 





— 


stain is the discharge of a duty to one’s self, or, 
at most, only to one’s family and friends or to God, 
I do not question the force of the obligation in 
all these directions, but I assert that in addition 
thereto the making and keeping of a high and noble 
character is one of the duties of the individual to 
the nation, and to be numbered among the respon- 
| sibilities of citizenship. 

| A nation may be regarded in a two-fold aspect, 
| In the one it is to be viewed as standing over 
| against the individual, an artificial entity, separate 
| and distinct from all its citizens, thus coming 
| closely within the definition of a corporation, as 
| given by Chief Justice Marshall; in the other, and 
a perfectly consistent aspect, it is to be regarded 
as an aggregation of individuals. In the one it is 
a unit; in the other a collection of units. In 
either case, the moral element is the bright color- 
ing of the picture. We speak of international law 
as a body of rules regulating the intercourse of 
nations. In this the nation is an artificial entity — 
an incorporeal being —a unit among nations, one 
whose conduct is to be regulated by certain rules 
| adopted by the family of nations. This individual- 
ity, this singleness of national life, is as true of this 
republic as of any other nation, and this whether 
we say the United States of America are, or the 
United States of America is. The one expression 
simply indicates the federal system under which 
the nation exists. A nation in its dealings with 
other nations is bound to certain rules of conduct 
| which it is universally conceded should be founded 
| upon justice and righteousness. The declaration of 
Scripture, “righteousness exalteth a nation; but 
sin is a reproach to any people,” is a sound maxim 
of international law. Indeed, some writers have 
| gone so far as to assert that such declaration is 
| the foundation upon which that law rests, and that 
| by it alone, and without regard to actual approval 
| or practical recognition by the nations, may be 
| determined whether a certain course of conduct has 
| the sanction of international law. Be that as it 
| may, the moral element in a nation’s life, looking 
;at it as one among many nations, is beyond 
| dispute. 








' 


Again, while we look upon the nation in its re- 
lations to other nations and for the purpose of 
| determining its international rights and duties as 
a unit, in the other aspect it is a mere assemblage 
of a multitude of individuals. As the nation is the 
| aggregation of the lives and forces of all its citi- 
zens, so is its character the combined total of the 
character of those individuals. If all these are 
savages, the tribe or nation which is thus composed 
is itself a savage tribe or nation. If all are civilized 
|and enlightened, the nation is civilized and en- 
| lightened. In other words, the nation is not sim- 
ply the numerical aggregation of so many 
individuals, but is the combination of all the mental 
and moral characteristics of those individuals. 
That which can be affirmed of all the citizens can 
with equal truth be affirmed of the nation. You 
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cannot disassociate the character of the nation and 
the character of its citizens. You cannot have an 
ideally-perfect nation whose citizens are thoroughly 
bad, and, if all the citizens live up to the highest 
possibilities of their lives, you may be sure that the 
nation of which they are citizens stands out before 
the world as one whose ideals are of the highest. 
A good man does not intentionally do a bad act. 
Ten good men, acting together, are equally hon- 
est, and so, if all the citizens of a nation are ani- 
mated by the one purpose, the acts of the nation 
will likewise be above the plane of intentional 
wrong. 
* * * * = * 

No one can excuse himself from his duty to the 
State to establish and maintain a good personal 
character on the plea that he is but one of a great 
multitude, and, therefore, his single life and char- 
acter count for little or nothing. Doubtless the 
influence of one bad man is more obvious in a 
small than in a large society. If a community 
were composed of but ten persons, of whom half 
were good and the other half bad, who would not 
expect to see the influence of the latter half making 
a powerful impression on the general life? While, 
on the other hand, if it were composed of a hun- 
dred and only five were bad, the predominance of 
the good would go far to establish the good char- 
acter of the organized whole. But the presence of 
even a single bad man in any society is an influence 
for evil. It is a blot on its character. A single 
flaw in a diamond detracts from its worth, and, 
although the great mass of the crystal is perfectly 
pure, yet the single flaw is always seen and dis- 


credits the value. If there be but one black sheep | 
in a flock, every passer-by notices that sheep, and | 
so a single bad man in a community becomes an | 


obvious element of disgrace. Nor is it a mere 
question of appearance. It is not simply that there 
is a flaw—a black sheep. The influence of that 
man is constantly for evil. “A little leaven 
leaveneth the whole lump,” and character is one 
of those potent things which, going out beyond the 
individual, touches for good or for ill all within 
its reach. No man liveth unto himself alone. 
We stamp our impress on the immediate com- 
munity in which we dwell, and through that com- 
munity affect for weal or woe the great nation of 
which we are a part. The inexperienced, the un- 
wary, all become more or less affected by a bad 
man’s influence, and over the community, as a 
whole, the shadow rests. So no man can say he 
is but one in a thousand, and it matters not that he 
is vile, that his character is bad, for not only will 
his bad character cast a shadow, but also will his 
influence reach and demoralize far and wide. 

But one may say, “this is all very true of those 
who are rulers, who hold the offices, who are the 
leaders in society, whose opinions are quoted, 
whose power is felt, but, as for me, I live an un- 
noticed life, and, therefore, what difference does 
my character make in the national life?” It is 





undoubtedly true that the higher the position a 
man holds, the greater the influence he possesses, 
the more important is his good character to the 
community. All appreciate this. Corruption in 
the president or venality in the Supreme Court 
would be a terrible blow to the nation’s good name. 
Licentiousness, if any exists, on the part of the 
nation’s representatives, is carefully concealed; and 
Mr. Roberts, of Utah, appreciates the fact that even 
a congressman is not permitted to have more than 
one wife at a time. High position carries with it 
added responsibilities. ‘ Noblesse oblige.’ Of him 
to whom ten talents were given, ten talents 
additional were required. Yet it is equally true 
that he to whom a single talent was given was not 
excused for leaving that talent idle. No one, how- 
ever humble, can relieve himself from responsi- 
bility. He may be but one out of many, but he is 
one, and contributes to make up the general char- 
acter. He pours his breath into the social 
atmosphere, and, if that breath be poisonous, he, 
to some extent, contaminates the air. What would 
be the standing of this nation if only its presidents 
and judges were pure and honest? Does any one 
suppose that the character of the nation would be 
determined by the few holding those positions? 
Indeed, how can we expect that they who occupy 
representative places will continue pure and honest 
if the great mass of the people are not? If the 
atmosphere in which these few live is filled with 
poison, can they escape its effect? Are they not, 
in fact, upheld and strengthened in good conduct 
by their surroundings of good character? Is not 
the integrity of our officials largely owing to the 
integrity of the American people? 
* * x * * “ 


As a nation we stand face to face with a great 
fact. The century and more of our national life 
has been lived in a career of self-development and 
with an isolation from other nations suggested by 
the words of wisdom in the farewell address of 
“the Father of His Country.” We have stood 
aloof from the great events of the other hemi- 
sphere, endeavoring to maintain a position of equal 
justice to all, but of equal separation from all, con- 
tent to uphold on this continent that which we 
call the Monroe Doctrine, the separation and con- 
secration of this continent to those ideas of popu- 
lar government which lie at the foundation of this 
nation’s life. But we enter the new century under 
changed conditions. Commerce, whose mandate 
no law can stay, whose excursions no law can 
check, is bringing us, whether we will or no, into 
the great council of nations. The accumulated 
products of our territory are pouring into every 
quarter of the globe seeking a market. Our mar- 
velous inventive genius, showing itself in wonder- 
ful mechanical contrivances, is looking beyond the 
bounds of the new continent for places in which 
that inventive skill may find some adequate com- 
pensation. Japan, one nation in the silent Orient, 
felt the touch of our national activity, and she 
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passed out of obscurity into the great life of the | which is of vital importance, not only to every prac- 
world, and to-day stands as one of its magnificent | titioner at the bar, but also to every private citizen 
factors. China, that great mass of an effete civili- | who is involved in litigation and is disgusted with 
zation, moving, yet moving slowly, even in the| the proverbial “law’s delay.” The fact that there 
wondrous disturbances which now agitate it, turns | are some 10,000 cases on the calendar awaiting tria] 
with abundant faith to this nation for help in its | and that this congestion necessitates a delay of two 
time of distress. So, whether we wished it or not, | years before an action can be reached for trial con- 
we are forced into a position where our national | stitute a grave public scandal and disgrace. The 
life is not simply to be considered in reference to | question naturally arises: Why is it that in the me- 
those within the nation, but as an important and |tropolis of the western world and the chief city of 
dominant fact in the great councils of the world. | the United States there should be such a condition 
Shall we, in these councils and in our dealings with | of affairs? According to the old legal maxim, 
others, follow the Tallyrand notion that language | “Justitia non est neganda, non differenda,’ which 
is something to conceal rather than to express| may be paraphrased thus: “A delay of justice is a 
thought, or shall we stand as one nation, at least | denial of justice.” The truth of this adage is appar- 
whose purposes and life are measured by absolute | ent to all who have had dealings with the courts, 
truth and honesty —a nation which has no sec-| either as litigants or attorneys. After the lapse of 
ondary and concealed motive in its dealings with | months we find that important witnesses have died 
others; a nation which always says what it means| or moved away, papers have been mislaid or lost, 
and means what it says, and strives to have every | recollection of facts and circumstances has become 
utterance in accord with the highest dictates of | dim, and as time goes on it becomes more and more 
truth and justice? difficult to prove the case, until finally it may result 
Many of our citizens are to-day troubled by the | in defeat of the right and a miscarriage of justice, 
fact that, as the outcome of the late war with|I have now in mind a case recently tried in the 
Spain, we have taken distant islands with a large | Supreme Courts wherein I acted as counsel for one 
population of a character illy in accord with that | of the parties, which well illustrates this point. 
of the Anglo-Saxon. We wonder what the out-| The suit was brought to replevin certain books 
come of this venture will be. Earnest discussion alleged to have been stolen irom plaintiff, a pub- 
fills the papers, the halls of congress, and comes | lisher of subscription books, and sold by the alleged 
into the great tribunal of the nation. What are) thief to defendant, a reputable book dealer, who, 
the limits of our power over those people, and | plaintitf claimed, had knowledge of the theft. The 
what must be, in accord with our constitutional | defendant, on the other hand, claimed to have bought 
limitations, the measure of our duties to them? As | the books in perfect good faith for a valuable con- 
one of that tribunal, before which some of those) sideration, and without knowledge or notice of any 
questions are pending, I can, of course, say nothing theft or fraud in the transaction. The defendant 
as to its decisions, but I may say that far above further claimed that these books were sold, not 
all questions of constitutional limitation, far above , Stolen; that the transaction was a sale, not a theft, 
all the problems which courts may be called on to| and that the plaintiff had voluntarily relinquished 
solve, is the hopeful and assuring thought that a | possession of the books and agreed to take promis- 
solemn sense of responsibility fills the American | sory notes in payment. This was the issue in the 
thought. If they who to-day compose the great) case. Plaintiff went upon the witness stand and 
body of recognized American people shall lift their | strenuously denied that any agreement had been 
own lives up into the purity demanded by high | made to take promissory notes and also denied that 
character, if they shall measure their intercourse | there were any letters or other writings relating to 
with the dwellers in these insular possessions by the matter. The jury, after deliberating several 
the rules of true manhood, it is a secondary mat-| hours, reluctantly brought in a verdict for plaintiff. 
ter what may be the decision of the courts, the) Shortly after another suit of replevin was tried 
policy of the administration or the action of con-| between the same plaintiff and another bookdealer 
gress, for we may be sure that the nation will move, | 2; defendant, relating to this same alleged theft of 
with or without constitutional amendment, along |},.oks. Between the trial of the first and second 
that great highway which is full of blessing to all actions, however, a paper was discovered which had 
within its jurisdiction, and to the great world which | been mislaid for two years, while these cases were 





surrounds it. | slowly working their way to the head of the calendar. 
a. | This lost paper which thus came to light contained 
Correspondence. ‘copies of letters written by plaintiff to the alleged 

— | thief accepting the terms which he offered, giving 

Tue Law’s Detay. | directions as to how he should make his promissory 

— | notes, and proving conclusively that the transaction 

To the Editor of the New York Times: | was a sale, not a theft. The originals ot these let- 


The letters which have been recently published in | ters were found and produced on the trial of -his 
the New York Times from “A Practicing Lawyer” | second action. The plaintiff was overwhelmed with 


and from “A Reflecting Lawyer,” discuss a question ' the evidence of his own perfidy and falsehood, and 
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the jury, in less time than it takes to write these 
lines, gave a verdict for defendant. 

Mark the sequel, however! Motion was immedi- 
ately made for a new trial in the first case on the 
ground of newly-discovered evidence, viz., these 
original letters. This motion was denied on techni- 
cal grounds, and consequently the defendant in the 
first case not only lost the books, which he bought 
and paid for, but also was obliged to pay a judgment 
of several hundred dollars costs. Now, if this case 
could have been tried within a month or two of the 


seizure of the books, the existence of these letters | 


would have been fresh in the recollection of all 
concerned, and the result would have been in accord- 
ance with truth and justice, instead of perpetrating a 
palpable wrong. 


But, to return to this crying evil of our over- | 


loaded court calendars. 
recognized and admitted. The question then is: 
What is the cause of all this and what is the proper 
remedy therefor? “A Reflecting Lawyer,” in his 
able and trenchant letter, speaks many words of 
wisdom, and I hesitate to add any criticism. But 
the fault seems to me to lie more with the lawyers 
than with the judges. My learned brother truly 
says: “ Not only does our system tend to diminish 
the number of trained men at the bar as advocates, 
but it fails to put trained men on the bench as 
judges.” While it is true that political exigencies 
are responsible for many strange freaks, both on and 
off the bench, yet, I think that the five necessary 
qualities of “ integrity, ability, industry, learning and 
experience” will be found among our present 
Supreme Court justices to quite as large an extent as 
prevails elsewhere. I say this aside from any politi- 
cal or partisan bias whatever, as those who know 
me will agree. 


The lamentable condition is | 





‘lo my mind, then, the trouble is not that the | 
judges are ignorant of the law, but that the lawyers | 


do not known how to try their cases. Ask any 


judge on the bench and he will say that not more) 


than one in ten of the lawyers appearing before him 
are trained and skilful advocates who understand 
their business. Good cases are frequently lost be- 
cause the attorney is a novice or is unfamiliar with 
the Rules of Practice and Procedure, or does not 
know how far to go or when to stop in the exami- 
nation or cross-examination of a witness, or lacks 
that peculiar magnetism of presence and manner 
which is so essential in all jury lawyers. But the 
chief reason why good cases are lost is because 
of the lack of proper preparation. Many lawyers 
trust largely to luck, never thinking of preparing 
a trial brief, but go into court without sufficient 
comprehension of the law or the facts. If cases were 
properly prepared in advance and then expeditiously 
tried in court, the calendar would not become 
clogged, there would be fewer appeals and justice 
would be more certain. 

There is a crying need of the trained advocate who 
shall devote himself exclusively to the. trial of 
causes in court. At the present time, with the tend- 





ency towards aggregation of capital and the combina- 
tion and consolidation of corporations, the large and 
wealthy law firms devote all their time and talents 
to work in the office, giving counsel and advice, or- 
ganizing and guiding the great movements of 
industry. Petty motions and lawsuits are turned 
over to the young and inexperienced clerks. There 
are few great lawyers now. Col. James is dead; 
Col. Ingersoll is dead; Mr. Choate is ambassador at 
the Court of St. James; Mr. Root is in the cabinet. 
Those who are left can be counted on the fingers. 

My suggestion is that we modify our present sys- 
tem so as to make it analogous to that of Great 
Britain, where the lawyers are divided into solicitors 
and barristers. Of course, there are many features 
of that system which could not be adopted here. 
But our law schools and law offices ought to specially 
train and develop a class of lawyers who, by natural 
talents or acquired ability, shall be peculiarly fitted 
to try actions-at-law. Let this class of lawyers be 
known as “counsel” and act as such for other attor- 
neys. Arrange a schedule of fees according to 
amount involved or a per diem compensation. If 
these “counsel” have constant practice trying cases 
in court, they will soon acquire the necessary experi- 
ence and will be able to do effective and valuable 
work, and thus expedite the trial of this great mass 
of cases. Comparatively few lawyers are adapted to 
this line of work. It requires a peculiar combination 
of gifts which all the education and book-learning in 
the world can never supply. But there are number 
of clever young lawyers at the bar to-day in New 
York who are well equipped mentally who would 
gladly offer their services as trial lawyers or special 
counsel to attorneys who are unable or unwilling to 
try their own cases. Why not give them a chance? 

What I have written above will, I trust, promote 
further discussion and prove at least a partial solu- 
tion of this vexed problem. 

Gicpert Ray Hawes. 

Dated 120 Broapway, New York Clty, June 24, 
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NEW BOOKS AND NEW EDITIONS. 


The New Banking Law of the State of New York. 
Banks & Co., Albany, N. Y. 


This volume, just from the press, embraces the 
new Banking Law of the State of New York, as pre- 
pared by the Commissioners of Statutory Revision, 
passed by the legislature of 1892, and amended in 
1893, 1894, 1895, 1896, 1897, 1898, 1899, 1900 and 1901. 
Many of these amendments, particularly those of 
1898, 1899, 1900 and Igo1, are of much importance, 
relating as they do to the incorporation of building 
and loan associations, securities in which deposits 
may be invested, verification of reports, investments 
of deposits and income of building and loan associa- 
tions, restrictions as to banks and their officers and 
appraisals, etc The Banking Law, itself, includes the 
General Corporation Law, the Stock Corporation 
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Law, the Statutory Construction Law, and the Tax 
Law of 1896, as amended to 1901, and contains pro- 
visions applicable to banks and bankers, savings 
banks and trust companies, building and mutual loan 
corporations, co-operative loan associations, mort- 
gage loan and investment corporations and safe de- 
posit companies. 


operations. 


Statutory Revision of the Laws of New York affect- 
ing Miscellaneous Corporations. Prepared by 
Andrew Hamilton, with notes, forms and index. 
Banks & Co., Albany, N. Y. 


This very valuable work contains all the statutory 
provisions relating to corporations reported by the 
Statutory Revision Commission which have become 
laws of this State. It includes the Business Corpo- 
ration Law, the General Corporation Law and Stock 
Corporation Law complete as amended, Membership 
Corporation Law as amended, the Statutory Con- 
struction Law, general amendments to Corporations 
Laws of 1894 to 1901, with the Transportation Cor- 
poration Act of 1890, the Tax Law of 1896, with 
amendments and Penal Code provisions. These 
statutes form a complete system of law as to the 
kind of corporation to which they are applicable and 
have repealed the former laws relating to the sub- 
ject. Each law is indexed separately and fully, so 
that any provision therein can be easily and readily 
found. Full and accurate forms for the organization 
of corporations under each law, proxies, certificates, 
reports, etc., have been carefully prepared and placed 
with the law to which they are adapted; copious 
notes have been added to several of the laws and 
arranged under the appropriate sections, giving all 
the decisions of the courts of this State to the date 
of publication. There has been added a table of 
contents for ready reference, which so presents in 
order the necessary steps for incorporation as to 
enable a layman to draft the papers for such pur- 
pose. The work will be found complete, accurate, 
convenient and useful to the profession, to whom it 
can be confidently recommended 


The Code of Criminal Procedure (twentieth edi- 
tion), including the amendments of IgoI, with a 
memoranda of the chapter number by which the 
section was repealed, has just been issued by Banks 
& Co. Albany. The numerous citations will be 
found in their proper places, and the index showing 
cross references to the subject-matter of the Code 
will be found very full and complete, while at the end 
of the work are over three hundred forms to guide 
the practitioner. The same firm has just issued the 


New York Penal Code (twentieth edition), revised 
by the amendments of 1901, which have been added 
or inserted in their proper places; the index has also 
been thoroughly revised, so as to give access to the 
work in the most practical manner; the foot notes 
after each section will be found voluminous and 


The work has been carefully pre- | 
pared and will be found extremely valuable to all | 
persons interested or engaged in banking and kindred | 


— 
—— 


extremely valuable to the active practitioner. The 
convenient size of the book which may be used not 
only as a Pocket Code, but also in the office, wiy 
make it additionally valuable. 


The Legal Procedure of Cicero’s Time. By A. H. J. 
| Greenidge, M. A., Oxford: At the Clarendon 
Press. London and New York: Henry Frowde. 
Stevens & Sons, Limited, 119 and 120 Chancery 

Lane, 1901. 

The purpose of the author of this work is to fur- 
nish to students of Cicero's time a clue to the chief 
| legal difficulties which they will meet with in their 
reading. These difficulties, as the author says, are 
far more numerous in the sphere of procedure than 
in that of substantive law, and as it was quite impos- 
sible to write a book of moderate compass which 
dealt with both branches of the subject, it was 
thought better to confine attention mainly to the 
former. The work is, in fact, a systematic and his- 
torical treatment of the civil and criminal procedure 
of Cicero’s time, a complete picture of the courts of 
law of the later Republic. The author has also em- 
ployed the works of Cicero as the material for and 
illustration of this picture, the speeches being treated 
in an appendix and a brief commentary devoted to 
each in turn. The learned author has spared no pains 
to make the work complete and comprehensive and 
reliable. 


Marcus Whitman and the Early Days of Oregon. 
By William A. Mowry, Ph. D. L[llustrated. New 
York: Silver, Burdett & Co., 1901. 


There have been several histories of Marcus Whit- 
man and the early days of Oregon, and, at first 
thought, it would be natural to conclude that the 
field had been pretty thoroughly covered, but a 
perusal of Mr. Mowry’s admirable work will con- 
vince even the skeptic that the last word had not 
been said; it is so full and rich in information re- 
garding the adventures, hardships and perils of the 
missionaries and pioneers in Oregon during the 
fourth and fifth decades of the last century, and en- 
ters upon so many by-paths of the events of that 
period, that no one can read it without profit. Our 
right to Oregon Mr. Mowry regards as much better 
‘and stronger placed upon the discoveries of Amer- 
licans such as Gray, Astor, Lewis and Clark and 
others, than upon the rights conferred upon this 
country by the Louisiana purchase, whose northern 
confines were of necessity shadowy. The British, of 
course, put forth strong counterclaims, plausible if 
not convincing, and they came very near taking pos- 
session of a tract of territory whose future is most 
promising though at the time it was very generally 
considered a barren waste. Marcus Whitman's part 
in securing the retention of this magnificent heritage, 
which includes not only what is now Oregon, but 
also Washington and a part of Idaho, was no mean 
one. He was a practical sort of missionary, leaving 
to his clerical companions the cure of souls, while 
ministering to the bodies and the material wants of 
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the native inhabitants. He promoted agriculture, 
attended the sick, established a grist mill, and dis- 
pensed medicine —and herein can be found the 
direct cause of his tragic death for the ignorant 
and superstitious Indians ascribed an epidemic of 
measles to Dr. Whitman’s magic, and determined to 
avenge it by the death of him and his party. Of this 
horrible event and the causes leading up to it, 
Mr. Mowry gives full and graphic description. He 
concedes that while some of the Hudson’s Bay Com- 
pany’s people may have shown less concern about the 
safety of the Americans than they should have done, 
there was no concerted religious or political excite- 
ment to the massacre. Whitman’s famous overland 


journey on horseback in mid-winter, with but one | 
companion, Amos Lawrence Lovejoy, was a most | 
wonderful performance, physically, one that has few 


parallels in the history of the west. Mr. Mowry con- 
siders Whitman the savior of Oregon, but espouses 
the cause with fairness and moderation, fortifying 
his position with a mass of undoubted historic facts. 
There are two views of the nature and aims of this 
perilous and wonderful ride,— one that it was purely 
political, the other that it was undertaken in the 
interest of the mission, which the board in Boston 
had determined to discontinue, and that Whitman 
had no interest beyond this. Our author holds that 
the intrepid missionary combined the two aims, 
which seems to us altogether probable, for it would 
have been most natural for him to have given the 
interests of the mission as the ostensible and imme- 
diate cause of his journey, maintaining a cautious re- 
serve about the more vital matter which he had so 
much at heart. 
but has presented his material and views with sober- 
ness and reserve becoming in a real historian. He 
has produced a valuable addition to the literature of 
the century. 


Talks on Civics. By Henry Holt. New York: The 
Macmillan Company, 1901. 


Some six years ago, Mr. Holt suggested that a 
book cn civil relations, in the form of question and 
answer, ought to be written for the better instruction 
of the young. No one acting on the hint, Mr. Holt 
himself responded to the persuasions of his friends 
and started to write the work. The result is the 
book under consideration. The author’s reason for 
adopting the question and answer form was to fix the 
attention of the reader and keep it from slurring 
over important points. It can be said that the 
method never becomes mechanical in Mr. Holt’s 
hands, and that it frequently allows him to say things 
which he could scarcely permit himself to say in 
more formal exposition. At the same time it cannot 
be denied that the reader is very likely to tire of the 
method before he reaches the end of the 470 pages. 
The fundamental thought running through the whole 
book may be said to be that of evolution, the gradual 
and hard-won development of our economic and 
political institutions. Freedom, fair play and oppor- 
tunity are demanded for all, and then the laws of 





Mr. Mowry is in no sense a partisan, | 





struggle and selection are to be left sternly and yet 
justly to determine who shall survive and succeed. 
For the “unable man,” as Mr. Holt calls him, the 
author has no use. The walking delegate, the 
“scamper” and the socialist all come in for denun- 
ciation, as do as also the silverites, the politicians, the 
protectionists and some others. The author has 
many decided and not a few peculiar views which he 
does not hesitate to explode. The book, neverthe- 
less, cannot be perused without much profit and the 
clarification of ideas, by the old.and mature as well 
as the young, for whom it was primarily intended. 


——— ¢---——- 
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Arnold’s Guide for Business Corporations in the 
State of New York. With notes and forms. By 
Joseph A. Arnold. Published by Baker, Voorhis & 
Co., New York city. 

ee ee 


Literary Rotes. 





The “End of the Deal” is the title of an un- 
usually good business serial story which is to begin 
in an early number of The Saturday Evening Post, 
of Philadelphia. A famous transaction on the 
Chicago Board of Trade is the basis upon which the 
author, Mr. Will Payne, has founded this striking 
romance of the wheat pit. A charming love story 
runs through the stern and stirring plot. 


Twenty-five years ago, when “ Elbow Room,” and 
“ Out of the Hurly-Burly ” were the successes of the 
day, Max Adeler suddenly ceased writing. For 
nearly a quarter of a century he was proof against 
the blandishments of editors, but within a few weeks 
he has completed a new series of humorous stories 
which show him at his best. Tales of Old Turley, 
which will appear in early numbers of “ The Satur- 
day Evening Post,” are said to be wonderfully droll 
stories of the quaint characters in an old-fashioned 
country town before the war. Local politics, school 
committee fights, church squabbles and women’s 
clubs lend themselves admirably to Max Adeler’s 
humorous touch, and form the basis of some of the 
cleverest stories that have been written for many a 
day. 

—— 


Legal Hotes. 


Mr. Choate had some good stories to tell of 
American appreciation of Scott and Dickens, and 
one that is possibly old, but that will bear repeat- 
ing, concerns the first appearance of Dombey and 
Son. The story came out in numbers before the 
Atlantic cable was laid, and several installments 
went over in fortnightly steamships. The last num- 
ber of the story that had been received left little 
Paul on the verge of the grave, and all America was 
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anxious to know his fate. When the steamship | quarter of them were found unfit. But this varied 


finally arrived bearing the decisive news the dock | 


was crowded with people. The passengers imagined 
that some great national or international event had 
happened, but were surprised to find that it was the 
eager reading public who had hurried down to meet 


the steamship and get the first news whether Paul | 


was alive or dead. 


In a recent action for libel in England, which 
excited much popular interest, certain witnesses for 
the defendant were allowed to give evidence with- 
out stating their names. The words complained of 


charged the plaintiff, a clergyman, with an attempt | 


to seduce a young woman with whom he had 
pastoral relations. The defendant, another parson, 
justified the libel and had a verdict. The case was 
obviously one. in which it was desirable that the 
names of the witnesses should be kept from the 
public. When the names of witnesses are not dis- 
closed, there will, however, always be speculation 
as to their identity, and the names of persons who 
have no connection with the case will probably be 
brought into discussions.— Exchange. 


The Item’s contention that women should not be 
barred from membership in the Law Academy by 
an alteration of its constitution, more than a hun- 


dred years after the organization of that noble in- | 


stitution, has provoked no little newspaper comment 
as well as private discussion, and, so far as we have 
learned, only one argument has been advanced 
derogatory to the right of the fair sex to compete 
with men in every field of industry and occupation. 

The single objection offered against the exten- 
sion to women of the highest citizenship, that of 
their physical unfitness to perform military duties, is 
not plausible, even though in the popular mind 


there is an idea that the right of citizenship is, in its , 


final analysis, dependent upon the ability to defend 
it with a bullet. 

But it is by no means self-evident that women 
are naturally unfitted for fighting, or are unwarlike 
in disposition. From the daily occurrence of in- 
stances of fair woman proving, by actual encounter, 
her physical superiority to man, back to the tradi- 
tions of the Amazons, history is full of the record of 


deeds of truest heroism and fortitude by women, | incidental to the new reign. 


which warrant the conclusion that the instinct for 
war is very much the same in both sexes. 

Formerly women were refused permission to hold 
real estate, on the same ground. “ When fiefs im- 
plied military service,” wrote Dr. Johnson as long 
ago as 1776, “it is easily discerned why females 
could not inherit them, but the reason it at an end.” 
And the same reasoning applies with accelerated 
force to-day, more than a hundred years since the 
Law Academy was organized. 

The objection of physical disability was a most 
unfortunate one for our critic to advance. From 
the published record of United States Military 
Statistics we see that out of all men examined for 
military duty during the rebellion more than a 














with the different vocations. Of every 1,000 lawyers, 


| 544 were disqualified. More than one-half of such 


physical array as that of which the time-honored 


| Law Academy may be presumed to consist, were 


far more useless for warlike purposes than the fight- 
ing women of Dahomey. 
In the Prussian army, which for years has been 


| considered the most powerful in the world, all men 


are enrolled, and those unfit for field service are 
employed as military tailors or nurses. Once apply 
this principle to women, and we might draft them 
for military duty with even as great promise of 
assurance of their service as our highly esteemed 
friends of the Law Academy.— Philadelphia Item, 


A short story in the current number of the 
Harmsworth Magazine raises in an interesting way 
the present state of the law with reference to the 
copyright of photographs. It seems that the copy- 
right of photographs which are not commissioned 
belongs to the photographer if it is reserved in 
writing. In commissioned work the negative and 
the glass on which it is, is usually considered to 
belong to the photographer, while the copyright 
belongs to the person who gives the commission. 
In Pollard v. Photographic Company (60 L. T. 
Rep. 418), a person who had taken a negative like- 
ness of a sitter, a young lady, to supply her with 
copies for money, was restrained from selling or 
exhibiting copies on his own account, both on the 
ground that there was an implied contract not to 
use the negative for such purposes, and also on the 
ground that such sale or exhibition would be a 
breach of confidence. The story in question, which 
is entitled “‘ The Comedy of a Wall Poster,” relates 
the amusing experiences of a young lady who had 
assigned away the copyright of her photograph to 
an advertising agent without having fully realized 
the consequences of her act.— New Irish Jurist. 


The lord chancellors of England and Ireland will 
obtain, as the perquisites of their office, the great 
seals respectively of Great Britain and Ireland in 
use in the last reign, which will, of course, be 
replaced by new great seals, which are rendered 
necessary by the change of the royal name and style 
When an order is 
made by the sovereign in council for using a new 
great seal, the old one is publicly “broken.” The 
breaking consists in the sovereign giving it a gentle 
blow, after’ which it is supposed to be broken and 
has lost all its virtue. During the present century 
one lord chancellor obtained as heirlooms two 
great seals which had been rendered obsolete by a 
demise of the crown. Lord Plunket became for 
the first time lord chancellor of Ireland on the 3oth 
of January, 1830. George IV died during Lord 
Plunket’s chancellorship, on the 26th of June, 1830, 
and accordingly Lord Plunket became entitled to 
the old great seal used in the late reign. Lord 


Plunket resigned in 1835, was succeeded in the 
office of Irish lord chancellor by Sir Edward Sug- 
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den (Lord St. Leonards), on whose resignation, | dred ounces of gold, so he ordered his officials to 
after a few months tenure of the office Lord| return it to the briber, after deducting three hun- 
Plunket was reappointed, and as Irish chancellor, | dred and ninety-eight ounces for legal expenses and 
on the death of William IV, in 1837, became the | two ounces for fees to the servants, which shows 
possessor Of a second disused great seal. The Irish | that Hammurabi was crafty as well as just. Justice, 
great seal is thus described in O’Flanagan’s Irish | after all, has not made much advance in the last 
lord chancellors: ‘“‘ The great seal has on the ob- | forty-one centuries; on the other hand, its adminis- 
verse the queen seated on the throne, crowned, | trators to-day might learn a useful lesson from the 
bearing the ball and sceptre, with justice on one | study of the Hammurabi tablets.— New Jersey Law 
side and religion on the other. On the lower por- | Journal. 
tion are the royal arms. A rich border surrounds 
the seal. On the reverse is the queen on horse- | In the case of Davern v. Tyrrell, an action to re- 
back, the horse fully caparisoned, with a plume of | COver ten guineas damages for the loss of an opal 
ostrich feathers floating from the headstall, led by | 22d diamond scarf pin, recently tried in the West- 
a page bare-headed. On the rest for the equestrian minster County Court, it appeared that the defend- 
figure is a harp surrounded by shamrocks, and|@mt was the proprietor of Turkish baths. The 
around the margin of the seal are the words, each | plaintiff had been in the habit of visiting these 
divided from the other by a rose and rose leaves: | baths for some years, and while making one of 
Victoria Dei Gratia, Britanniorum Regina, Fidei | these visits he handed his valuables, including the 
Defensor.’— Law Times. | pin, to an attendant at the entrance of the baths, who 
| placed them in a drawer. This drawer was locked 
One of our exchanges calls attention to some of | and the key carried away by the plaintiff, who left 
the recent finds in the ruins of the old Babylonian | it in a pocket in his clothes, which remained in the 
empire, which throw light upon the matter of! dressing-room while he took his bath. On his re- 
judicial punishment in the age preceding 2000 B. C.| turn from the bath he unlocked the drawer, but 
For instance, there are the letters of Hammurabi, a | found that the pin was gone. Under these circum- 
Babylonian king of about 2200 B. C. It says that in| Stances the liabilty of the bailee according to 
one of these letters Hammurabi notifies his corre-| English law seems to be tolerably clear. The call- 
spondent that a case of bribery has been reported to | ing of the keeper of a bath is at least as ancient as 
him, and that the man who offered the bribe, the | the days of the Roman empire, and his liability 
man who took the bribe and a witness to the trans- | (according to Ulpian) for clothing entrusted to him 
action are in Babylon. The officer is further noti- | and lost was largely dependent upon whether he had 
fied to apprehend all these men, as well as to “set | Teceived any recompense for taking care of the 
a seal upon the money or upon whatsoever was | Clothing. Sir William Jones, in his work on Bail- 
offered as the bribe, and cause it” and all’the par- | ments (p. 50), had probably considered the Roman 
ties to be brought before him for summary punish- | law when he states that “ when the bailee, improp- 
ment. The outcome of the case is not reported, | etly called a depositary, either directly demands and 
but as Hammurabi, the Amraphel of Genesis, was | Teceives a reward for his care, or takes the charge 
absolute in power, it is not unlikely that two Baby- | of goods in consequence of some lucrative contract, 
lonians lost their heads as a salutary warning to | he becomes answerable for ordinary neglect since 
others. The second letter bears upon the question | in truth he is in both cases a conductor operis and lets 
of money lending in those ancient days. A serf| out his mental labor at a just price, thus when 
had informed the king that Ani-ellati, a notorious | clothes are left with a man who is paid for the use 
usurer, had laid claim to certain lands which be-| of his bath * * * the bailee is bound to in- 
longed to him, and had appropriated his crops. The | demnify the owner if the goods be lost or damaged 
king, after looking into the matter, found that the| through the want of ordinary circumspection. 
usurer held a mortgage upon only a small part of | Taking this to be the law of England at the present 
the serf’s acres, and ordered that his pledge should | day, it would appear that the burden lay upon the 
be returned to him, and that the usurer should be | defendant, who had lost the pin entrusted to him, 
brought to him for punishment, the registry of| to show by clear and satisfactory evidence that 
title being held sufficient to defeat a usurious claim | the loss was not due to any want of ordinary care 
—a feature of land laws which, curiously enough, is | on his part. The defense was, that due care had 
now advocated in England. These two letters, over | been taken, that the drawer had only one key, and 
4,000 years old, show not only the antiquity of the | that this key had been handed to the plaintiff. 
vices of greed, but also the excellent manner in| What the plaintiff could do with the key when he 
which justice was administered sometimes in the | had it except leave it with his clothes we do not see, 
early days of the race. In the bribery case the | but he seems to have received it without objection. 
briber was held as equally guilty with the bribed. | It was contended on his behalf that the defendant 
In the usury case the Babylonian Shylock lost not | was responsible; that he undertook to look after the 
only his interest but his principal, and was punished | valuables of his customers, and that he was negli- 
besides. In the bribery matter the king was de- | gent, inasmuch as he had left only a lad in charge 
termined not to touch the hush money, four hun- | of the drawer. The judge, after observing\that the 
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liability of the defendant was not like that of an proper salary is not added to the dignity of the 


hotel keeper, and that it was not suggested that he| position so as to induce the best men of the 
stole the pin, held that he was not shown to have | dominion to accept the office. The names of Mr 
been guilty of negligence and was not responsible. | Justice MacMahon and Hon. David Millis pee 
We have not seen any full report of the evidence,| mentioned in connection with the next vacancy 
and without such a report it is difficult to pass | amongst the puisne judges of the Supreme Court 
criticisms upon a finding upon a question of fact. | Canada Law Journal. 

But where the proprietor of public baths is required | 

day after day to take charge of money, watches, and | Several years ago a probate judge of Norway 
other valuables we should have thought that it | county, Missouri, used four dollars worth of post- 
would be comparatively easy to devise a plan for | age stamps in the course of official business, and 
their custody which would make robbery nearly im- the county authorities refused to pay for them. 
possible. Why could not boxes containing the | Upon his retirement from the bench the judge 
valuables be placed in a locked cupboard of which | brought suit against the county in the Circuit Court 
the servant or the proprietor kept the key? It must | to recover the four dollars, but lost his case. There- 
be remembered that the defendant had to show| upon he appealed to the Supreme Court of Mis- 
that the loss or theft could not have been pre- | souri, which has just decided that Norway county 
vented by ordinary care.— Solicitors’ Journal. must pay for the stamps. The county will also have 


; : |to pay a large proportion of the costs of the 
James B. Dill, the great corporation lawyer who |itigation. 


is credited with having earned a fee of one million | 

dollars by bringing Carnegie and Frick together | Switzerland having abolished capital punishment, 
this spring, has, says a San Francisco journal, a) [ uccheni, the assassin of the empress of Austria 
brilliant contribution in Success. He writes on the | escaped the death penalty. He was sentenced to 
a, “Are the Three Great Professions De-| imprisonment for life. In prison, it is said, he has 
clining? taking the law as his subject. He SayS: been very unruly, threatening the lives of the guards 
“The great bulk of the work of the profession has and attendants and conducting himself in so violent 
been turned into industrial creation and adjustment, 4 manner that the court has sentenced him to soli- 
and very often the counsel is as good a business tary confinement in an underground cell; no human 
man as his clients. A knowledge of law has, there- being, not even a prison physician, will be allowed 
fore, within the last thirty years, become the side to visit it; the prisoner will receive his bread and 
arms of certain classes of the captains of industry. water by means of a metal trap door which works 
Every good business man knows a good deal of on a pivot in the door of his dungeon; such are 
law. Specialism has split it up into a half dozen <ome of the details which we read of the living 


or more divisions, and a lawyer who is now able to death to which Luccheni has been sentenced. 

master more than one sort of practice is a genius. Is this an improvement on capital punishment? 
The profession has lost nearly all of its old, esthetic, 4 writer in the Chicago Chronicle suggests that 
ostentatious attractions. The civil law pays a prac- what this method of solitary confinement under- 
titioner so much more than the criminal law does, ground really means is that the prisoner is being 
that it attracts the ablest men. Juries and courts no slowly and surely tortured to death —in humane 
longer care for eloquence. Yes, law is business, Switzerland, where the death penalty is forbidden. 
and if the young man wants to practice it, the And that is precisely what the abolition of the 
sooner he makes up his mind to do so with an eye qeath penalty does mean in any State or country — 
single to some particular branch of it, the better t :ture, more or less severe, for the worst criminals. 


lawyer will he become.” It is evident that some means must be devised for 

Rumor has it that very shortly important changes holding in restraint a violent prisoner who tries to 
will be made in the bench of the Supreme Court of kill his keepers; else a violent man might commit 
Canada. At the end of last month Justice Gwynne a series of murders after being sentenced to life 
entered upon his eighty-eighth year, and can very imprisonment. “What a mercy it would have 
justly claim relief from judicial duties. Considering been,” says the contributor to the Chronicle, “to 
the smallness of judges’ salaries and Mr. Gwynne’s| the murderer of the empress and what a relief to 
faithful service for so many years, no one would | the civilized world if the whole affair could have 
object, but rather all would be glad if it might be | been silenced by a slight press of a button from the 
so arranged that he should retire on full pay. It is| finger of an electrocutioner!” Fortunately, there 
said that Sir Henry Strong’s resignation may | is no considerable sentiment, in this State, in favor 
shortly be received. It is rumored in Ottawa that | of abolishing capital punishment; which is regarded 
his successor would be Sir Louis Davies. Others | by the great majority as the wisest, most humane, 
speak of Sir John Alexander Boyd, chancellor of | and most effective punishment for the crime of 
Ontario, as the one they would like to see ap- | murder. If it fails to act as a complete deterrent, it 
pointed. Whether he would feel disposed to leave fails only as do all human agencies. There is no 
Toronto for Ottawa may be questioned. It is cer-| other deterrent half as likely to prove effectual — 
tainly a great misfortune that the temptation of a! Albany Argus. 
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